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CONSERVATION COMMISSION MEETING MINUTES

September 16,2021
Members Present:

Ed Hoopes (Chairman), Tom Durkin (Vice Chairman), Patricia
Mulhearn, Ellie Lawrence, David Bernstein and Paul Huggins

Member(s) Absent:

Rick Bishop

Staff:

Kelly Grant

Start Time:

5:00pm

Request for Determination of Aoo licabilit

1.

Continued from 9/2/2021 Town of Yarmouth, 669 Route 28 Yarmouth, proposed
geotechnical soil borings required to design a future pedeslrian boardwalk, four within land
containing salt marsh and three within land subject to coastal storm flowage and buffer zone.

Presenting: Arek Galle, BETA Group
Commissioner Durkin made a motion to approve with a Negative 2 and 3, with any conditions
from DMF included in Determination. The motion was seconded by Commissioner Lawrence.
The motion carried unanimously 6-0.

Continued Notice ol lntent

2.

Continued from 9/22021 SE83-2295 Joseph Toppi, 27 Anous Avenue, Yarmouth, proposed
singleJamily dwelling and associated site work within the buffer zone to a bordering vegetated
wetland and coastal bank, and within land subiect to coastal storm flowage.

Presenting: Kieran Healy, BSC Group
No comments or questions.

Commissioner Bernstein made a motion to approve with conditions. The motion was seconded
by Commissioner Durkin. The motion carried unanimously 6-0.

Notice of lntent

3.

SE83-2299 Lisa & James Valone, 63 Smiths Poi nt Boad , Yarmouth, proposed renovation of
garage/guest house, hardscape and landscape reconstruction, and septic tank replacement
within the buffer zone to a coastal bank.

Presenting: Matt Eddy, Baxter Nye Engineering
Commissioner Lawrence asked if the porches were to be enclosed. Mr. Eddy responded no, they
are iarmer's porches. commissioner Lawrence asked about the purpose of the wall by the
driveway. Mr. Eddy responded that it is to improve drive access. Commissioner Mulhearn asked
about mitigation plantings. Mr. Eddy responded that there are none proposed as credit resulted
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from the removed hardscape. Commissioner Bernstein stated that he'd like to see trees saved.
Chairman Hoopes stated that they've never "banked" mitigation and won't consider this. The
Conservation Administrator suggested replacement ol the tree that is to be removed above the
bank.

Commissioner Bernstein made a motion to approve with revised plan to remove mitigation table
and added tree. The motion was seconded by Commissioner Lawrence.
The motion carried unanimously 6-0
Emeroe nc Certification
4. 24 Charles Street, Yarmouth

-

em ergency oil spill cleanup

Presenting: Kieran Healy, BSC Group
BSC Group will be amending the Order ol Conditions.

commissioner Huggins made a motion to ratify the Emergency certification, requiring an
Amendment to the existing Order of Conditions to cover any addilional required work. The motion
was seconded by Commissioner Lawrence. The molion carried unanimously 6-O
Certificate of Compliance
5. SE83-1477 63 Smiths Point Road , Yarmouth

Presenting: Matt Eddy, Baxter Nye Engineering
Discussion: conservation Adminishator explained the deviation from the approved plan and
suggested movlng sleps back; and suggested continuing the request for Certificate of Compliance
until a certain date to require the work to be completed under administrative review. Chairman
Hoopes suggested an as-built jor the stairs as part ol the Certificate of Compliance. Matt Eddy
stated he could do a proposed/as-built plan lor the stairs.
Commissioner Durkin expressed concern with activities on Great lsland that he thought have
increased sediment movement and impacted the navigability of Lewis Bay. He suggesteJa closer
look at how this project has contributed to erosion issues.

Mr. Eddy responded that he would have to look into the jetties, but this is a Certificate of
Compliance request from 1999, which was lor the raised walkway and stairs, and he doesn't think
that commissioner Durkin's comments on the jetties were relevant to the coc request.
Commissioner Durkin stated that he does think it's relevant to the thinking that is going on with
the properties on Great lsland, and if any work is going to be done on the-beach, it"is a-bsolutely
necessary that a significant engineering and design study be conducted.

commissioner Huggins asked how many feet the original permit was for. conservation
Administrator responded that the permitted length was t-90 jeet and it is now about 2.ls feet.
commissioner Huggins stated that this coc had not been applied for in 20 years, and asked iJ
the property has changed hands. Matt Eddy stated yes, that he berieved it hal
tone into
foreclosure. commissioner Huggins stated th;t it was jble to be conveyed with no co"ncern
for
the open order. Given the ract that it went so long without any attention to the regulations,
he
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suggested thal the entire walkway be reevaluated in terms of its applicability to this particular
area. He commented that that the erosion is problematic, and to put the steps a little closer to
the top of that dune seems to be a band-aid approach. He stated that if it's 215 feet long, that's
35 leet longer than it should be, and that a redesign would be appropriate.
Commissioner Bernstein asked what the height was of the boardwalk in the original plan. The
Conservation Administrator responded that it had a low-profile to the ground, and it varies lrom
half a Ioot to two feet height, and then it came up over the frontal dune and then steps down the
face of the lrontal dune. The Conservation Administrator commented that the design of the stairs
was changed to include a ramp and smaller set of stairs. She pointed out that it is difficult to
reconcile what is there with what was designed, in terms of the length. Chairman Hoopes
commented that often times the reality oI marine construction, especially 25-30 years ago, that
construction in the field was adjusted form the original plan. Matt Eddy stated that maybe it fit the
topography and existing teatures better, possibly, for maybe less disturbance when they were
constructing it.

The Conservation Administrator stated that there has obviously been a lot of erosion on that
coastline regardless of this particular structure, as you can see in the aerial images; and when
you look at the beach elevation on one side of the groin it is signilicantly higher than the other
side, which is typical of groins impacts. She stated that the rest of the structure appears to have
been built per the approved plans so she doesn't really have an issue with it, and that we just
need to handle that end section and bring it back to what was approved, in line with the dune.
Chairman Hoopes stated that we have to at least correct it and make it more compatible, less
impactlul to the resource. Commissioner Durkin suggested it would necessitate a complete
review ol the proposed walkway, stairs, ramp. The Conservation Administrator suggested an asbuilt plan be created with a modification to the end to suit the current resource area.
Commissioner Durkin thinks a complete review would be appropliate, not just relocation of a
couple of steps. Chairman Hoopes stated that the end of it is the thing that we're mostly
concerned about; he doesn't have a concern whether it's ten feet one way or the other going
across the dune. Where it comes up over the dune and down onto the beach is the greatest
concern. Commissioner Bernstein asked rf it was built today, would we allow it to be a half a foot
or a foot above the dune? The Conservation Administrator stated that she thinks it would be
elevated Jive feet. Commissioner Durkin stated that he thinks it would be a completely different
approach to the beach. The Conservation Administrator stated that the actual ending of it at the
beach would be similar to what was approved, where it ends at the front ol the dune and drops
down with some steps, she just thinks the whole structure would probably have been more
elevated if it was designed now. Chairman Hoopes stated that it would be a bigger set oi stairs
coming down from a higher elevated platform right at the top of the dune; you'd have a series of
15 or 20 steps going down to the beach rather than three or four.
Commissioner Huggins asked if there is any information as to when this walkway was built. The
Conservation Administrator responded that it looks like it was built pretty close to when it was
permitted. Commissioner Huggins asked that if the COC had been granted back when it was
built and they now needed to come back for request changes, what would be the considerations?
Would we be considering the end of that boardwalk, or would we be considering that entire
expanse, because oJ the elevation requirements, etc.? Because there is a certain amount ol
negligence here, that if just allow the end to be altered, it gives the property a pass on what they
should have done 20 years ago. The Conservation Administrator asked il Commissioner Huggins
is suggesting that we require a new filing lor them to modify the existing structure to bring it into
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compliance. Commissioner Huggins confirmed he

was.

Commissioner Durkin made the

suggestion to modify, to reconstruct, to redesign, to re-engineer the entire structure.
Chairman Hoopes asked how long the current owner has held the property. Mr. Eddy is not sure,
he believes less than a year, but less than three years. Mr. Eddy stated that there was negligence
on the parties before, which are now long gone. He suggested a redesign of the end aspect
makes sense; they could look at the stairs and the boardwalk piece, maybe a site visit with Kelly
and any Commissioner members that want to, but modifying the existing stairs and boardwalk
where it's away from the water's edge could create some disturbance in that bank that isn't desired
and might not be the best lor the resource.

Commissioner Lawrence suggested that it's the same thing we encounter with some docks; the
Commission sometimes makes an exception when it wasn't them that carried out the violation.
Commissioner Durkin stated that the responsibility Ior something when you purchase it belongs
to you. Commissioner Lawrence stated that that is true, but we have given the people a pass on
docks. Commissioner Durkin stated that he doesn't recall doing that but he accepts it; he stated
that he leels very strongly that the people who own it are responsible for it. Commissioner
Lawrence stated due diligence by lawyers is necessary, but we've come into this for the docks
where people have bought the property and it was not built to what it was supposed to be built.
Commissioner Bernstein commented that the message should be that if you buy property in
Yarmouth, your lawyer needs to do his due diligence and you shouldn't buy that property until
everything is passed and then you know what you're getting. lf we keep giving passes, we're
sending the message that you can ignore whatever is out there and fix it later, or don't fix it at all.
Mr. Eddy stated that he believes the new owners would absolutely be willing to address the matter,
and he thinks they will be good landowners and good stewards. Commissioner Bernstein stated
that one of the reasons it should be done properly is that it saves the property from eroding, so in
the end it's saving the homeowner down the road.

The Conservation Administrator suggest the request be continued and an as-built plan developed
that shows more clearly the deviation from the approved plan. That will give a clearer idea of
where the issues are, because as far as she can tell 85-90% of the structure was buill according
to the approved plan. She stated that she didn't see grounds lor requiring a complete rebuild.
Chairman Hoopes agreed. The Conservation Administrator stated that, the commission could
better understand what the deviation is from the plan and then require that the applicant provide
a solution by redesign of the area that is non-compliant or that is causing an impact at this point.
until that is resolved, the coc cannot be closed out. chairman Hoopes agreed and requested
Mr. Eddy take the approved plan and do an overlay. The Conservation Administrator asked if he
can relerence where the mean high water and edge ol dune then and now. Mr. Eddy agreed,
and can do a more specilic as-built profile with inlormation on the stairs.

The Conservation Administrator asked the Commissioners if they would like to see design with
the as-built, or see the as-built first and then make a decision Jrom there as to what would be
required for a redesign. chairman Hoopes stated if he's doing a super-imposed plan, one on top
of the other, that will show us everything we need to know. Matt Eddy stated that he will pull some
distances that he'll then be able to measure off the existing plan after it's scaled to the real plan,
because he's questioning some of the detail and how accurate it is. He stated that he'd like to
discuss it with the homeowners, and he thinks they'd be agreeable, but it makes sense from what
he's hearing to do the as-built and profile but also propose a stairway like you would see today
over that dune section as described.

I
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commissioner Bernstein made a motion to continue to the october 2j, 2021 meeting and
requested an as-built plan comparison to approve plan by October 14rh. The motion was
seconded by Commissioner Mulhearn. The motion carried unanimously 5-0-1 (Abstain;
Commissioner Durkin).

6.

Commissioner Lawrence made a motion to issue Certificates ol Compliance for:
SE83-2170 6 Smith s Point Road , Yarmouth
SE83-316 182 Baxter Ave , Yarmouth
SE83-1 038 182 Baxter Ave , Yarmouth
SE83-1406 28 South Shore Drive , Yarmouth
SE83-1317 291 South Shore Drive , Yarmouth

The motion was seconded by Commissioner Mulhearn. The motion carried unanimously 6-0

7.

SE83-1162 182 Baxter Ave , Yarmouth

Discussion:

No floats or boats moored to docks

Commissioner Durkin made a motion to issue a Certificate of Compliance with ongoing conditions.
The motion was seconded by Commissioner Bernstein. The motion carried unanimously 6-0

Revision s to the Town of Yarmouth Wetlands P rotection Re o ulations. (Bv-law Ch a Dte r 143 )

8.

Discussion and possible vote on revisions to the regulations promulgated under the Town ol

Yarmouth Wetland By-law, Chapter 143. Proposed revisions can be found at
https://www.varmouth.ma.us/1 222AN elland-Prolection-Requ Iations-Other-lnf

Tabled to later meeting.

Other Business:
I Approval of Meeting Minutes: September 2, 2021. Commissioner Durkin made a motion to
approve the minutes as written. The motion was seconded by Commissioner Bernstein.
The motion carried unanimously

10.

Other business not reasonably anticipated.

Reminder ol the Board of Selectman Meeting on October 5,2021 . Conservation Administrator
to meet with Chairman Hoopes to discuss statistics, funding, education, things we can't do.

Motion to Adiourn
Commissioner Bernstein made a motion to adjourn at 6:26 p.m. The motion was seconded by
Commrssioner Durkin. The motion carried unanimously.

