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CONSERVATION COMMISSION MEETING MINUTES

August 20, 2020
Members Present:

Ed Hoopes (Chairman), Tom Durkin (Vice Chairman), Patricia
Mulhearn, David Bernstein, Paul Huggins, Ellie Lawrence, Rick
Bishop

Member(s) Absent:
Staff:

Kelly Grant

Start Time:

4.30pm
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Kelly Grant moderated the meeting reading the following into the minutes
The August 20,2020, meeting of the Yarmouth Conservation Commission is aboutto be
convened. As a precautionary measure to reduce the spread of coronavirus, all Town buildings
are closed to the public; therefore, this meeting will be held by remote participation. My name is
Kelly Grant, and I will be moderating participation for this meeting. I will now turn it over to the
Chair of the meeting:

Chairman Commissioner Hoopes opened the meeting, taking a roll call for quorum. The
following members confirmed their presence:
Ed Hoopes, Tom Durkin (indicated by visual hand signal), Ellie Lawrence, Rick Bishop, Paul
Huggins, Patricia Mulhearn, David Bernstein (indicated by visual hand signal)
Kelly Grant provided the following inslructions for the meeting
Pursuant to Governor Baker's March 12,2O2O, Order Suspending Certain Provisions of the
Open Meeting Law, G.L. c. 30A, $18, and the Governor's March 23, 2020, Order imposing strict
limitations on the number of people that may gather in one place, this meeting of the Yarmouth
Conservation Commission is being conducted via remote participation. No in-person attendance
will be permitted, but every effort will be made to ensure that the public can adequately access
and participate in the proceedings as provided for in the Order. Persons who would like to view
this meeting while in progress may do so by watching via this virtual meettng or the live feed on
the Town of Yarmouth YouTube Channel. You may also listen to the meeting by dialing tn to the
number provided on the Notice of Meeting. we will also post a recording of this meeting on the
Town of Yarmouth website as soon as we are able.
Please be patient as we work to overcome any technological challenges with the virtual
meeting. To reduce confusion during the meeting, all participants of ihe virtual meeting are
muted by the moderator. As participants are called upon to speak they will be unmutei.

Applicants can use the "Raise.Hand" button or press *9 on their phone to identify themselves
to
the chair. The meeting host wifl then. un-mule applicants when tirey are cafled upon
to speak.
During the portion of the hearing designated for public comment, the Chair
or moderator will ask
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who in the audience has any public comments or questions. lvlembers of the public attending
this meeting virtually will be able to make comments using the "Raise Hand" button within the
virtual meeting. lf you are dialed in to the phone number provided, you can press *9 on your
phone to indicate that you would like to comment. Please wait for the chairman to recognize
you before speaking. As an alternative to making comments via the online audio or phone, you
may also submit comments to the moderator via the virtual meeting "chat" function. To do this
click on the "chat" icon and type your message. When prompted, the moderator will read
comments and questions inlo the record.

l/embers of the public who wish to provide comment are asked to identify themselves by first
and last name and affiliation for the public record and then provide their comment.
lf you wish to speak during a hearing please consider the following guidelines:

.
o
o
.

Do not use speakerphone
Do not use Bluetooth devices
Mute all background noises
Clearly state your name each and every time prior to speaking

Prior to concluding opportunities for discussion, comment, or question, the Chair will ask:
"At this time I did not hear any requests for additional comment, if you wish to speak, please
indicate now and I will ask this final time if there is anyone who wishes to speak on the matter at

hand."
All votes must be roll call votes. After a motion is made and there is a second, the Chair will ask
the moderator to take the roll call vote. The moderator will report the roll call vote. All motions,
decisions, documents, and letters will be verbally read into the record. lf it appears the meeting
cannot or should not proceed, then the moderator will recommend that the Chair request to
continue the hearing to a later date and time and/or until public meetings can resume normally. I
will now hand the meeting back to the Chair.

AGENDA ITEMS:
Request for Determination of Applicability:
Olaf Weidhaas, 79 Webster Road, Yarmouth, MA, proposed construction of a shed, retaining
wall and associated mitigation within riverfront area and the buffer zone to salt marsh, and land
under waterbody.

!

Owner representing.
He purchased the property and applied for a building permit for a shed not knowing that it was
considered wetlands and needed to go through Con Comm. Removal of phragmites was done
exposing a rotting retaining wall which the owner replaced with the same size wall.
Mr Weidhaas submitted a plan that would mitigate the construction of the shed in the resource

area.

Commissioner Lawrence commented that the commission should get together with the building
dept on granting permits within the wetlands jurisdiction
The cA replied that building dept is usually very good on looking at the area before granting a
permit and the oversight does not happen very frequently
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Commissioner Bishop made the motion for a negative 3 determination with the Planting
condition added on to the plan.
Commissioner Lawrence seconded.
With a roll call vote of 6

-

0, the motion carried.

!

Mark Sideris, 16 Headwaters Drive, Yarmouth, Ir,'lA, proposed construction of an in-ground
pool with spa and fence enclosure within the buffer zone to a bordering vegetated wetland.
lvlr

Wilcox presenting

The fence around the pool would be 62.2 feet from the BVW and construction of the pool 79.3
feet from the BVW. An existing shed would be relocated outside the 100 foot buffer.

Commission Lawrence asked if it would be a salt water pool or a fresh water pool. Mr. Wilcox
confirmed it would be a salt water pool.
Commissioner Hoopes stated that there would be a condition added lhat pumping the pool and
removal of the water would be properly done offsite.
CA requested that the pool condition be updated on the plan and the revised plan be submitted
for the recordCommissioner Durkin lr4oved for a negative 3 with the added condition of proper removal of the
pool water.
Commissioner Bernstein seconded.
With a roll call vote of 7 - 0, the motion carried.

The Chairman asked that the record reflect that commissioner Mulhern was present for the vote.
Request for Amended Order of Conditions:
3. Continued from 8/6/2020 SE83-2206, Great lsland Ocean Club Homeowners Association,
Beach Parcel off Powers Lane, Yarmouth [vlA, Proposed expansion of previously permitted
beach raking area.
Ir4r

Doble GIOCHA, Presenting

Chairman Hoopes stated that Natural heritage added new conditions with the update plan of
raking.
Raking between April 1"t and August 31 of the tide line shall only be carried out when nuisance
and health risk conditions exist and raking during the period be approved with consultation with
the shorebird monitor and the CA.
Commissioner Lawrence Stated that she listen to the prior meeting on this amended order and
signed an affidavit stated so. She continued that she felt that cleaning the beach just to have a
clean beach is detrimental to ecology and groMh that we are trying to sustain on the resource
area and removal of the shells would deter the natural accretion of dune growth.
Commissioner Huggins asked how the shells get there. lt was agreed it is a natural condition
and the shells accumulate by drift deposit.
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Commissioner Bernstein asked if a special order of conditions could be added that after storms
and large accumulation of shells the raking can be done with CA approval.

Commissioner Bishop voiced his opinion that this shore area is a very dynamic area and
changes daily.
The CA stated that the beach to the east is a public beach and has a different set of protocols
and certain areas are to remain natural, there is a caveat that if there is an abundance of
seaweed that accumulates down at the jetty end and it constitutes a health risk as designated
by the director of the health dept and the cA there is an allowance for doing emergency raking
under that situation.

commissioner Lawrence made the motion to approval the amended plan for the GlocHA
beach raking with the amend order of conditions from Natural Heritage.
Seconded by Commissioner Durkln.
With a roll call vote of 0-7, the motion did not carry.

Notice
lntent:
4. 114 Upper County LLC, 160 Wood Road, yarmouth, tvlA, proposed and after_the-fact
construction of a retaining wall, stairs and deck and tree work within the buffer zone to a
bordering vegetated wetland.

Darren [\/yer representing for 1 14 Upper County LLC.
Single family dwelling that borders the bvw to James pond.
Project involved is to attain 4 objectives

1)

2)
3)
4)

Permit an already constructed retaining wall on the east side of the property.
Replace an existing deck from 10X43 to a 12X43 deck with existing sonotu-bes and the 2
feet cantilevered
construct an additional retaining wall and stairs on the west side of the dwelling
Remove two or 3 diseased trees in the wefland area

Commissioner Lawrence questioned if the work has already been done.
[\4r. Myers replied that the deck has been removed and the retaining wall on the east side has
been constructed.

The CA noted that the vegetation appeared to be cleared and lrees removed in the area behind
the driveway which was included the 35 foot no disturb area and to delineate the 35 foot zone
so future clearing does not occur. Replanting of the area was recommended so it would not
become a 'lawn'.
The contractor contacted the CA for a sign off on the reconstruction of the deck in the same
footprint. The more extensive work on the property occurred after the sign off which became a
violation.

The DEP file number has not yet been received for the project or comments.
A new plan showing the plantings in the disturbed area was recommended before approval of
the project before a permit is issued.
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Commissioner Durkin proposed that an arborist make a decrsion of the diseased trees and
advisability of cutting them down so that indiscriminate cutting does not occur.
Commissioner Lawrence mentioned that the 35 foot buffer should be added to the revised plan
The CA requested that the trees onsite be flagged so that the arborist could delineate if the
trees are diseased.
Commissioner Bernstein moved for the filing to be continued to September 3, 2020 pending an
updated plan with plantings, DEP number, a report from the arborist and delineating the 35 foot
BVW line.
Commissioner Lawrence
With a roll call vote of 7

2nd.

-0, the motion

carried.

5. Continued from 7/16/2020 SE83-2240, John lvluscatel, 44 Grandview Drive, Yarmouth, MA,
Proposed changes to an existing pier and float facility on Bass River.
Still working on an updated plan and wish to continue to the September 3'd meeting

Commissioner Durkin made the motion to continue
Commissioner Lawrence seconded
With a roll call vote of 7 - 0, the motion carried.

\Continued from 8/6/2020 SE83-2243, Douglas Richards, 63 Park Ave, Yarmouth, MA,

Proposed addition to a single family dwelling within the buffer zone to a salt marsh, BWV and
coastal bank.
Dan Ojala presenting.
Continued to get the DEP file number. The CA will write the conditions that were approved by
the Commission at the August 6th meeting.

Commissioner Bernstein made a motion to issue the order
Commissioner Durkin second
Commissioner Lawrence confirmed that she had listened to the prior transcript and signed the
affidavit to the effect.
With a roll call vote of 7 - 0, the motion carried.
7 . continued from 7/16/2020, 8/6/2020 sEB3-2237, Tushar and Karen Misra, 75 pa(ridge
Valley Road, Yarmouth, lvlA, Proposed seasonal dock on Jabinette's pond.

l\,4ark Burgess representing.

A revised plan was submitted narrowing the proposed dock from 4 feet to 3 feet, shortening the
pier 5 feet landward and 5 feet seaward bringing the overall length to 30 feet.

On
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A variance is requested for the pier due the 21.2 foot set back to the property line on the north
side.

Commissioner Durkin asked if the property owner to the south still has concerns of this projectLetters are on record from this abutter.
Commissioner Lawrence suggested angling the pier 15 degrees to the north to accommodate
the abutters concerns.
lvlr Burgess thought that the adjustment would have minimal effect to the abutters concerns.

Commissioner Bishop question the idea of the start of the structure being outside of the
limitation of the prope(y line. The CA had concerns too as the structure would no longer be on
the applicants property and if it impacts the right to proceed.
The proposed plan shows the pier right on the seaward property line.
The CA received a letter that had concern about the revised plans and that the changes were
significant to require a new NOI filed with notification sent to abutters. The CA disagreed and felt
that the modification of the new plan were not changed enough to warrant a new NOI and they
were done to improve the circumstance for the abutter.
Mr Mirsalas sent a package to the members earlier on the 19th. He questioned the length of the
lot line as presented on the plan and the water depth.
Mr. Burgess made the measurements from the property stakes to the start of the structure, not
perpendicular, which are at an angle and would increase the distance and the average water
level would not be properly reflected in this unusually dry year if measured recenfly.

The CA request that any OOC include the regulations on seasonal docks, material and storage.
commissioner Durkin moved that we approve the variance and the project as stated and any
relevant by-law requirements, with the revised plan of the end of the dock be rotated north.
Second by Commissioner Huggins
With a roll call vote of 5

-

2, the motion carried.

8. Continued from 7/16/2020, SE83-2242, Francesco Melandri, 35 Aunt Dorah's Lane,
Yarmouth, MA, afterthe-fact coastal engineering
structure and retaining wall on a coastal bank, and beach nourishment on a coastal beach.
Ivlatt Farrel representing.

As per the letter dated July 31"tfrom the CA, the project was separated in to two proposals;
1) request work under a new NOI
2) restoration work for the enforcement order.
The NOI plan was updated to permitting the existing retaining wall on the top of the coastal bank
and the bulkhead at the toe of the bank, beach nourishment, vista pruning, and a new landing at
the bottom of the existing stairs to the beach.
proposing 5 to 6 inches of sand to be proposed to the beach all landward of mean high water to
a total of 44 cubic yards.
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Jen CraMord, CraMord Land l\4anagement presented the restoration plan.
The restoration plan has remained the same with one clarification; if any nourishment would be
needed it would not be place on top of the salt marsh restoration.
Commissioner Bishop questioned that if beach nourishment was needed how would it be
achieved as there is no clear way to get sand to the location.
lvls. CraMord responded that the goal of the nourishment is to keep the elevation to promote
the salt marsh resloration. The access path would be through the area where the blown down
trees occurred and currently proposed for the restoration work.

The CA commented that she supports issuing an OOC for the project
The CA did questioned aspect ofthe vista pruning as there is no file on record.
The proposed planting plan will bring bank stabilization and a variety of native plants that would
be beneficial. As to the proposed beach clean up in the narrative, the wrack should remain.
The CA should be notified 21 days prior of any beach nourishment activity and standard
conditions for grain, volume, and areas to be done.

Commissioner Lawrence made to motion to accept the plan with the CA's conditions.
Commissioner Bishop seconded
With a roll call vote of 7

-

O,

the motion carried

Enforcement Orders:
9. Francesco Melandri, 35 Aunt Dorah's Lane, Yarmouth, MA, Restoration work on a coastal
beach, coastal bank, land under a salt pond and associated buffer zone to satisfy Enforcement
Order.
Jen Crawford representing.
The update to the restoration order will have '1700 sf of salt marsh restoration and try to achieve
a higher salt marsh which will create more diversity. The placement of a fiber roll at the leading
edge of the peat to help with wave and storm action.
Commissioner Bishop mentioned that not sufficient amount of area is being proposed for the
presented solution.
Commissioner Lawrence agreed that 1700sf seems small for the loss that occurred.
Chairman Hoopes would like to see a

2: 1

restoration ratio as opposed to the proposed

1

:1

The CA commented that 1700sf was lost overall and that DlvlF require a 3:1 restoration due to
the lack of success and productivity of marsh restoration and suggested to the maximum extent
that the beach allows a 3:1 restoration be required.
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Attn Brian Wall representing;
Attn. Wall firmly objects to the multiple salt marsh proposal for the following reasons
'1) Mr. Molandri claims 1200 sf was lost, not 1700sf, based on Crawford Land Management
survey and that it was phragmites not salt marsh that was lost.
2) IVlr. I\4olandri has been trying to remove the and the increase from1200sf to 1700sf is
sufficient when taking in to account the propose phragmites management.

Commissioner Huggins opined that the modifications to the retaining wall, coastal bank, beach,
and access way over the years was disturbed more than can be account by phragmites.
1700 sf seems short of the damage that, however well intended over the years, has done.
lt4s Crawford estimates,

from her recent analysis, it is demonstrated that 770 sf of marsh was

lost

The CA stated that as this project proceed through permitting the other State Agency will require
a 3:1 restoration and suggested 2300 sf minimum to the Commission.
Chairman Hoopes proposed 2400, to compromise between 770sf vs 1700sf times 3
Attn. Wall asked to table the hearing to confer with his client.
The motion was made by Commissioner Lawrence to table the meeting
Seconded by Commissioner Durkin
With a roll call vote of 7 - 0, the motion carrred.

Certificate of Compliance:
10. SE83-1680, 15 Flakeyard Lane, Yarmouth, lvlA
'I

1. SE83-1839, 15 Flakeyard Lane, Yarmouth, MA,

Commissioner Bernstein motioned to accept both COC's with an ongoing condition to SE831839
Second by Comm. Lawrence
With a roll call vote of 7

-

0, the motion carried.

12. SE83-1976, 12 Jessie's Lane, Yarmouth, [/A
On going condition that the bank vegetation be maintained to SE83-2225

Comm. Lawrence made the motion
Comm. Huggins second
With a roll call vote of 7 - 0, the motion carried.
13. SE83-2225, 12 Jessie's Lane, Yarmouth, MA
Flood vents have not been installed
Comm. Durkin Moved to continue.

On LOltl2O2O, on a motion by Commissioner Durkin, seconded by Commissioner Lawrence, the
Commission voted unanimously, 6-0, to approve these minutes as presented.

Comm. Lawrence seconded
With a roll call vote of 7 - 0, the motion carried
Hearing re opened;

9. Francesco Melandri, 35 Aunt Dorah's Lane, Yarmouth, MA, Restoration work on a coastal
beach, coastal bank, land under a salt pond and associated buffer zone to satisfy Enforcement
Order.
Attn. Wall, after conferring with client, will accept the 231osf of restoration of lvlarsh

The CA mentioned that with the fiber roll being place at or below mhw that a permit may be
required.
Three years monitoring on annual basis with an annual report Oct 1't every year. The DIvIF
report will need to be followed as written. lf there is any change in restoration companies , the
applicant needs to inform the CA immediately and have them approved.

Comm. Bishop made the motion to continue until an updated plan acknowledging the 770 sf of
lost marsh with a 3:1 restoration to September 3'd 2020.
Comm. Lawrence second
With a roll call vote of 7

-

0, the motion carried.

Apoointment of Secretarv position
Commissioner Lawrence was nominated to the position of secretary.
Comm. Durkin moved to accept.
Comm. Bernstein seconded
With a roll call vote of 7

-

0, the motion carried

Violations:
'14.

94 Pleasant Street, expanded float system

The float was changed out in 20 16, The owner was not aware that the float was replaced with a
larger size and it will be removed.
Motion made by Comm. Huggins, second by Comm. Bishop to accept the removal with an
update by the CA on sept 3'd
With a roll call vote ol7

-

O,

the motion carried.

15. 140 Mayflower Terrace, unpermitted floats

Original permit was for a walk over structure for access to the water with no floats attached. No
COC is on file for the structure

A

email response from the property owner was distributed to the Commissioners.

M. Burgess representing.
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The property owner thought that launching boats and kayaks off the floats would be ecologically
better that dragging said vessels over the resource area.
Comm. Bishop voiced his displeasure with the correspondence received from the property
owner on the total disregard for the regulations and decisions of the Conservation Commission.

Comm. Lawrence, Ivlulhern and the CA agreed with Comm. Bishop.
The Commission agreed that the property owner remove the floats immediately and on leveling
a $300 fine with a removal date of Sept. 3, 2020 and incremental on a weekly basis of $100 per
week after that date.

The motion was made by Comm. Lawrence that the float system be removed by Sept 3'd with a
fine of $300 and $100 a week after if not removed.
Comm. Bernstein seconded
With a roll call vote of 6

-

0, the motion carried.

16. 22 Mayflower Terrace, unpermitted dock

Mr. Oberlander purchased the property in 2015, showed up in aerials 2016.
The dock consists of a series of ramps and floats that lay on the resource area with poles to
support the floats. No Chapter g l license on file for the structure.

The CA recommended that the dock be removed pending permitting of a dock that meets the
current regulations.
The CA recommends that the ramps be moved straight away as they are on the resource area
and the floats as soon as possible.
Comm. Lawrence made the motion to remove the ramp and float by sept 3, 2020 and a $100
weekly fine be assessed after said date.

Comm. Bernsteinseconded.
With a roll call vote of 5
17 .

-

0, the motion carried.(Comm. N4ulhern was unable to respond)

222 Pleasant Street, unpermitted structures, vegetation cutting

The applicants requested a continuance
Comm. Bernstein moved to Continued to the Sept. 3, 2020 meeting.
Comm. Huggins seconded.
With a roll call vote of 5 - 0, the motion carried.
Open Violation Report

Other Business:
Commission/Staff Updates
The CA sent a letter to the TA about the necessity for staff support in the CC dept. and
appreciated the letters that were sent in support.

Comm. Lawrence Moved to adjourn al20124
Second by Comm. BishoP.
With a roll call vote of 7 - 0, the motion carried.

