Seaport West
155 Seaport Boulevard
Boston, MA 02210-2600
617.832.1000 main
617.832.7000 fax

Zachary Gerson
617-832-1247 direct
zgerson@foleyhoag.com

September 6, 2019
By Hand and Electronic Mail
M. Kathryn Sedor, Esq., Presiding Officer
Energy Facilities Siting Board
One South Station, 5th Floor
Boston, MA 02110

Re:

Vineyard Wind LLC, EFSB 19-05

Dear Ms. Sedor:

Enclosed for filing in the above-referenced proceeding on behalf of Vineyard Wind
LLC (“Vineyard Wind”), please find five copies of the following:
1. Superseding Order of Conditions issued by MassDEP on August 5, 2019 in

connection with the Order of Conditions issued by the Edgartown Conservation
Commission for the Project approved by the Siting Board in EFSB 17-05/D.P.U. 1818/18-19, labeled Exhibit VW-3;
2. Administrative Appeal dated August 19, 2019 of the Superseding Order of

Conditions issued by MassDEP in connection with the Order of Conditions issued by
the Edgartown Conservation Commission for the Project, labeled Exhibit VW-4;
3. Administrative Appeal dated June 12, 2019, and received on August 1, 2019, of the
Superseding Order of Conditions issued by MassDEP in connection with the Order
of Conditions issued by the Barnstable Conservation Commission for the Project,
labeled Exhibit VW-5; and
4. Certificate of Service.

Thank you for your attention to this filing. Please contact me if you have any
questions.
Sincerely,

Zachary Gerson
ZG:nw
Enclosures

cc:

Service List, EFSB 17-05/D.P.U. 18-18/18-19 (By Electronic Mail)

ATTORNEYS AT LAW
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Department of Environmental Protection
Southeast Regional Office .20 Riverside Drive, Lakeville MA

02347 0 508-946-2700

Kathleen A. Theoharides
Secretary

Charles D. Baker
Governor

Martin Suuberg
Commissioner

Karyn E. Polito
Lieutenant Governor

August 5, 2019

RE:

Adam Kahn, Esq.

EDGARTOWN —Wetlands

Foley Hoag LLP

File No. SE 20-1529

155 Seaport Boulevard

Superseding Order of

Boston, Massachusetts 02210-2600

Conditions

Dear Attorney Kahn:

Following an in-depth review of the above-referenced file, and in accordance with
Massachusetts General Laws, Chapter 131, § 40, the Department of Environmental Protection

has issued the enclosed Superseding Order of Conditions (SOC). The SOC approves the
proposed project subject to certain conditions.
The proposed project consists of the installation of two 220-kiloVolt (kV) transmission
cables, within Nantucket Sound and Muskeget Channel, to bring the power from an 800 megawatt
Off-shore Wind Development Area to the mainland. The project scope within state waters
entails dredging (improvement dredging) approximately 41,000 to 65,000 cubic yards (cy) of
sediment within Land Under Ocean if the proposed Western Route is selected or approximately

70,600 to 85,000 cy of sediment within Land Under Ocean if the Eastern Route is selected. For
those areas where the substrate is not conducive to dredging for burying the cables, the cables
will be protected with rock piles, concrete mattresses or half-shell pipes.
The Department has determined that the proposed project meets the performance
standards for Land Under the Ocean (310 CMR 10.25) and Land Containing Shellfish (310 CMR
10.34). The proposed project will not increase storm damage or erosion of coastal beaches,
coastal banks, coastal dunes, or salt marshes (310 CMR 10.25(5)). As determined by the
Secretary of Energy and Environmental Affairs during the MEPA review, the project is water

dependent. It is the opinion of the Department that the proposed project has been designed and
will be constructed, using best available measures, to minimize adverse effects on marine
fisheries habitat and wildlife habitat (310 CMR 10.25(6)). In its January 23, 2019 letter, the
Massachusetts Natural Heritage and Endangered Species Program determined that the project, as
currently proposed, will not adversely affect the actual Resource Area Habitat of state-protected
rare wildlife species (310 CMR 10.25(7) & 310 CMR 10.34(8)). The information submitted
regarding resource area impacts by comparable projects demonstrate that the area will be
This Information is available in alternate format. Contact Michelle Waters•Ekanem, Director of Diversity/Civil Rights at 617-292-5751.
TTY# MassRelay Service 1.800439-2370
MassDEP Website: www.mass.govidep
Printed on Recycled Paper
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returned substantially to it former productivity within one year from the commencement of work
310 CMR 10.34(5)).

Additionally the Department finds that the proposed project qualifies as a Limited Project
pursuant to 310 CMR 10.24 (7) (b) which authorizes the construction, operation and

maintenance of underground public utilities including electrical distribution or transmission
lines. A thorough review of project alternatives has been completed through both the
Massachusetts Environmental Policy Act (MEPA) process and the Energy Facilities Siting Board

EFSB) proceedings (310 CMR 10.24 (7) (b) 1.). The Special Conditions included in the SOC
will minimize any adverse effects during construction. Additionally, any adverse effects during
construction are proposed to be minimized by use of jet-plowing, jetting, and trailing suction

hopper dredging, or other mechanical means, to simultaneously lay and bury the cables, ( 310
CMR 10.24 (7) (b) 2.). The proposal includes restrictions on the nature and location of dredging
and dredge disposal to insure that the contours of the area are substantially restored upon
completion of construction. Other than large boulder relocation as conditioned in Special
Condition #14, no dredging is proposed in hard-bottom areas (e.g., boulders, cobble bottom).
The only dredging proposed for the project is where large sand waves, features that can be
considered "complex" due to their bathymetric relief, necessitate pre-cable-laying dredging to
ensure that the necessary burial depth can be achieved (310 CMR 10.24 (7) (b) 3.). There will be

no impacts to any salt marsh (310 CMR 10.24 (7) (b) 4. & 5.). There are no new roads, sewer
lines or fuel lines proposed under this Notice of Intent (310 CMR10.24 (7) (b) 6., 7., & 8.). The
Department has determined that the location of the Offshore Export Cable Corridor (OECC) is
approximately a mile from shore, and that the cable installation involves the repositioning of a
narrow band of seafloor sediments and discontinuous dredging of the tops of sand waves, and
that a limited amount of dredged material is proposed to be bottom dumped or sidecast within the
OECC, the cable installation and maintenance will not have any adverse effects on the relevant
interests of M.G.L. c. 131, § 40 due to changes in wave action or sediment transport on adjacent

coastal banks, coastal beaches, coastal dunes, salt marshes or barrier beaches (310 CMR 10.24
7) (b) 9.).

In the Department's opinion, the project as proposed and conditioned herein adequately
protects the interests of the Wetlands Protection Act. Please be advised that the Department
reserves the right, should there be further proceedings in the matter, to raise additional issues and
present further evidence as may be appropriate.
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If you have any questions concerning this Order, please do not hesitate to contact
Daniel F. Gilmore at (508) 946-2808.
Very truly yours,

James Mahala, Chief
Wetlands & Waterways Program
Bureau of Water Resources
JM/dfg
Enclosure
Certified Mail # 7017 1450 0000 0281 2691
cc:

Edgartown Conservation Commission
Vineyard Wind LLC
ATTN: Rachel Pachter
700 Pleasant Street, Suite 500
New Bedford, Massachusetts 02740

Massachusetts Division of Fisheries and Wildlife
Natural Heritage & Endangered Species Program
ATTN: Amy Hoenig ( NHESP # 17-37398)
1 Rabbit Hill Road

Westborough, MA 01581
Massachusetts Division of Marine Fisheries
ATTN: John Logan

836 S Rodney French Blvd,
New Bedford, MA 02744
EOEEA - MEPA Unit
ATTN: Purvi Patel ( EEA# 15787)
100 Cambridge Street, Suite 900

Boston, MA 02114
ecc:

MassDEP —SERO —Wetlands & Waterways Program
ATTN: Dave Hill
MassDEP —Boston —Wetlands & Waterways Program
ATTN: David Wong
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WPA Form 5 —Superseding Order of Conditions
Massachusetts Department of Environmental Protection

MassDEP File #

Bureau of Water Resources —Wetlands
Massachusetts Wetlands Protection Act M.G.L. c. 131, § 40

SE 20-1529

A. General Information
Massachusetts Department of Environmental Protection

1.

From:

2.

This issuance is for (check one):

3.

Issuing Authority
a. 0

Superseding Order of Conditions

b. q

Amended Superseding Order of Conditions

To: Applicant:
Rachel

Pachter

a. First Name

b. Last Name

Vineyard Wind LLC
c. Organization
700 Pleasant Street, Suite 510
d. Mailing Address Line 1

4.

New Bedford

MA

02740

e. City/Town

f. State

g. Zip Code

Property Owner (if different from applicant):

a. First Name

b. Last Name

Commonwealth of Massachusetts
c. Organization

d. Mailing Address Line 1

e. City/Town

5.

f. State

g. Zip Code

Project Location:
Muskeget Channel —Nantucket Sound

Edgartown

a. Street Address

b. City/Town

N/A

N/A

c. Assessors Map/Plat Number

d. Parcel/Lot Number

Latitude and Longitude, if known:

e. Latitude

f. Longitude

WPA Form 5 —
Order of Conditions • Page 1 of 14
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WPA Form 5 —Superseding Order of Conditions
Massachusetts Department of Environmental Protection
Bureau of Water Resources —Wetlands

MassDEP File #
SE 20-1529

Massachusetts Wetlands Protection Act M.G.L. c. 131, § 40

A. General Information (cont'd)
6.

Property recorded at the Registry of Deeds (attach additional information if more than one parcel):

Dukes

N/A

a. County

b. Certificate (if registered land)

N/A

N/A

c. Book

d. Page

January 18, 2019

N/A

July 18, 2019

a. Date NOI Filed

b. Date of Site Visit

c. Date of Issuance of Local Order

7.

Dates:

8.

Final Approved Plans and Other Documents (attach additional plans or document references):
Marine Survey Charts (1 —
4)
a. Plan Title

Epsilon Associates

N/A

b. Prepared By

c. Signed and Stamped By

December 15, 2018

various

d. Final Revision Date

e. Scale

NOI Figures 1 to 6

various

f. Additional Plan or Document Title

g. Date

B. Findings
1.

Findings pursuant to the Massachusetts Wetlands Protection Act - Following the review of the abovereferenced Notice of Intent and based on the information provided in this application, the Department
finds that the areas in which work is proposed is significant to the following interests of the Wetlands
Protection Act. Check all that apply:

a.

q

Public Water Supply

b.

d.

q

Private Water Supply

e. [ 3] Fisheries

Land Containing Shellfish

I

c.

q Prevention of Pollution

f.

Ei

Protection of Wildlife
Habitat

g.

2.

q

Groundwater Supply

h.

X

Storm Damage Prevention

i.

El

Flood Control

This Department hereby finds the project, as proposed, is (check one):
Approved subject to:

a.

n

the following conditions which are necessary in accordance with the performance standards set
forth in the wetlands regulations. The Department orders that all work shall be performed in

accordance with the Notice of Intent referenced above, the following General Conditions, and any
other special conditions attached to this Order. To the extent that the following conditions modify
or differ from the plans, specifications, or other proposals submitted with the Notice of Intent,
these conditions shall control.
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WPA Form 5 —Superseding Order of Conditions

MassDEP File #

Massachusetts Department of Environmental Protection
Bureau of Water Resources —Wetlands

SE 20-1529

Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

B. Findings (cont'd)
Denied because:
b.

q the proposed work cannot be conditioned to meet the performance standards set forth in the
wetland regulations. Therefore, work on this project may not go forward unless and until a new
Notice of Intent is submitted which provides measures which are adequate to protect these
interests, and a final Order of Conditions is issued. A description of the performance standards
which the proposed work cannot meet is attached to this Order.

c.

q the information submitted by the applicant is not sufficient to describe the site, the work, or the
effect of the work on the interests identified in the Wetlands Protection Act. Therefore, work on

this project may not go forward unless and until a revised Notice of Intent is submitted which
provides sufficient information and includes measures which are adequate to protect the Act's
interests, and a final Order of Conditions is issued. A description of the specific information
which is lacking and why it is necessary is attached to this Order.

Inland Resource Area Impacts: Check all that apply below. ( For Approvals Only)

3.

q Buffer Zone Impacts: Shortest distance between limit of project disturbance and
wetland boundary (if available)

Resource Area

4.

q Bank

5.

q Bordering Vegetated Wetland

6.

q Land Under Waterbodies and
Waterways

7.

Proposed
Alteration

Permitted
Alteration

Proposed
Replacement

a. linear feet

Permitted
Replacement

a. linear feet

b. linear feet

c. linear feet

d. linear feet

a. square feet

b. square feet

c. square feet

d. square feet

a. square feet

b. square feet

c. square feet

d. square feet

e. dy dredged

f. chi dredged

a. square feet

b. square feet

c. square feet

d. square feet

e. cubic feet

f. cubic feet

g. cubic feet

h. cubic feet

a. square feet

b. square feet

c. cubic feet

d. cubic feet

e. cubic feet

f. cubic feet

a. total sq. feet

b. total sq. feet

c. square feet

d. square feet

e. square feet

f. square feet

g. square feet

h. square feet

i. square feet

j. square feet

q Bordering Land Subject to
Flooding
Cubic Feet Flood Storage

8.

q Isolated Land Subject to Flooding
Cubic Feet Flood Storage

9.

q Riverfront area
Sq feet within 100 feet
Sq feet between 100-200 feet

WPA Form 5 —
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WPA Form 5 —Superseding Order of Conditions

MassDEP File #

Massachusetts Department of Environmental Protection
Bureau of Water Resources —Wetlands
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

SE 20-1529

B. Findings (cont'd)
Coastal Resource Area Impacts: Check all that apply below. ( For Approvals Only)
10. q Designated Port Areas - Indicate size under Land Under the Ocean, below

Proposed
Alteration
11. I

Land Under the Ocean

Permitted
Alteration

1,670,000

1,670,000

a. square feet

b. square feet

83,000

83,000

c. dy dredged

d. c/y dredged

Proposed
Replacement

Permitted
Replacement

12. q Barrier Beaches - Indicate size under Coastal Beaches and/or Coastal Dunes below.

13. q Coastal Beaches
a. square feet

b. square feet

c. dy nourish.

d. cty nourish.

a. square feet

b. square feet

c. dy nourish.

d. dy nourish.

a. linear feet

b. linear feet

a. square feet

b. square feet

a. square feet

b. square feet

c. square feet

d. square feet

a. square feet

b. square feet

c. dy dredged

d. dy dredged

14. q Coastal Dunes
15. q Coastal Banks
16. q Rocky Intertidal Shores

17. q Salt Marshes
18. q Land Under Salt Ponds

19. lE1 Land Containing Shellfish

850,000

850,000

850,000

850,000

a. square feet

b. square feet

c. square feet

d. square feet

20. q Fish Runs - Indicate size under Coastal Banks, inland Bank, Land Under the Ocean, and/or
inland Land Under Waterbodies and Waterways, above

21. q Land Subject to Coastal Storm
Flowage

a. dy dredged

b. dy dredged

a. square feet

b. square feet

WPA Form 5 —
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WPA Form 5 —Superseding Order of Conditions
Massachusetts Department of Environmental Protection
Bureau of Water Resources —Wetlands

MassDEP File #
SE 20-1529

Massachusetts Wetlands Protection Act M.G.L. c. 131, § 40

C. General Conditions Under Massachusetts Wetlands Protection Act
only applicable to approved projects)
1.

Failure to comply with all conditions stated herein, and with all related statutes and other regulatory
measures, shall be deemed cause to revoke or modify this Order.

2.

The Order does not grant any property rights or any exclusive privileges; it does not authorize any
injury to private property or invasion of private rights.

3.

This Order does not relieve the permittee or any other person of the necessity of complying with all
other applicable federal, state, or local statutes, ordinances, bylaws, or regulations.

4.

The work authorized hereunder shall be completed within three years from the date of this Order
unless either of the following apply:
a.

the work is a maintenance dredging project as provided for in the Act; or

b.

the time for completion has been extended to a specified date more than three years, but less
than five years, from the date of issuance. If this Order is intended to be valid for more than three
years, the extension date and the special circumstances warranting the extended time period are

set forth as a special condition in this Order.
5.

This Order may be extended by the issuing authority for one or more periods of up to three years each
upon application to the issuing authority at least 30 days prior to the expiration date of the Order.

6.

If this Order constitutes an Amended Superseding Order of Conditions, this Amended Superseding
Order of Conditions does not extend the issuance date of the original Final Order of Conditions and the
Superseding Order will expire on

7.

unless extended in writing by the Department.

Any fill used in connection with this project shall be clean fill. Any fill shall contain no trash, refuse,

rubbish, or debris, including but not limited to lumber, bricks, plaster, wire, lath, paper, cardboard,
pipe, tires, ashes, refrigerators, motor vehicles, or parts of any of the foregoing.
8.

This Order is not final until all administrative appeal periods from this Order have elapsed, or if such
an appeal has been taken, until all proceedings before the Department have been completed.

9.

No work shall be undertaken until the Order has become final and then has been recorded in the
Registry of Deeds or the Land Court for the district in which the land is located, within the chain of title
of the affected property. In the case of recorded land, the Final Order shall also be noted in the
Registry's Grantor Index under the name of the owner of the land upon which the proposed work is to
be done. In the case of the registered land, the Final Order shall also be noted on the Land Court
Certificate of Title of the owner of the land upon which the proposed work is done. The recording
information shall be submitted to the Department on the form at the end of this Order, which form
must be stamped by the Registry of Deeds, prior to the commencement of work.

10. A sign shall be displayed at the site not less than two square feet or more than three square feet in
size bearing the words,
Massachusetts Department of Environmental Protection" [or, "MA DEP"j
File Number

SE 20-1529
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WPA Form 5 —Superseding Order of Conditions
Massachusetts Department of Environmental Protection
Bureau of Water Resources —Wetlands
Massachusetts Wetlands Protection Act M.G.L. c. 131, § 40

MassDEP File #
SE 20-1529

C. General Conditions Under Massachusetts Wetlands Protection Act (cont.)
11. Where the Department of Environmental Protection is requested to issue a Superseding Order, the
Conservation Commission shall be a party to all agency proceedings and hearings before DEP.
12. Upon completion of the work described herein, the applicant shall submit a Request for Certificate of
Compliance (WPA Form 8A) to the Department of Environmental Protection.
13. The work shall conform to the plans and special conditions referenced in this order.
14. Any change to the plans identified in Condition #13 above shall require the applicant to inquire of the

Department in writing whether the change is significant enough to require the filing of a new Notice of
Intent.
15. The Agent or members of the Conservation Commission and the Department of Environmental

Protection shall have the right to enter and inspect the area subject to this Order at reasonable hours
to evaluate compliance with the conditions stated in this Order, and may require the submittal of any
data deemed necessary by the Conservation Commission or Department for that evaluation.

16. This Order of Conditions shall apply to any successor in interest or successor in control of the
property subject to this Order and to any contractor or other person performing work conditioned by
this Order.
17. Prior to the start of work, and if the project involves work adjacent to a Bordering Vegetated Wetland,
the boundary of the wetland in the vicinity of the proposed work area shall be marked by wooden
stakes or flagging. Once in place, the wetland boundary markers shall be maintained until a
Certificate of Compliance has been issued by the Department.
18. All sedimentation barriers shall be maintained in good repair until all disturbed areas have been fully
stabilized with vegetation or other means. At no time shall sediments be deposited in a wetland or

water body. During construction, the applicant or his/her designee shall inspect the erosion controls
on a daily basis and shall remove accumulated sediments as needed. The applicant shall
immediately control any erosion problems that occur at the site and shall also immediately notify the
Department, which reserves the right to require additional erosion and/or damage prevention controls
it may deem necessary. Sedimentation barriers shall serve as the limit of work unless another limit of
work line has been approved by this Order.
NOTICE OF STORMWATER CONTROL AND MAINTENANCE REQUIREMENTS
19. The work associated with this Order (the "Project") is (1) q is not (2) El subject to the
Massachusetts Stormwater Standards. If the work is subject to the Stormwater Standards,
then the project is subject to the following conditions:
a)

All work, including site preparation, land disturbance, construction and redevelopment, shall be
implemented in accordance with the construction period pollution prevention and erosion and
sedimentation control plan and, if applicable, the Stormwater Pollution Prevention Plan required by
the National Pollution Discharge Elimination System Construction General Permit as required by
Stormwater Condition 8. Construction period erosion, sedimentation and pollution control measures
and best management practices (BMPs) shall remain in place until the site is fully stabilized.
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WPA Form 5 —Superseding Order of Conditions
Massachusetts Department of Environmental Protection
Bureau of Water Resources —Wetlands
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

MassDEP File #
SE 20-1529

C. General Conditions Under Massachusetts Wetlands Protection Act (cont.)
b)

until a
No stormwater runoff may be discharged to the post-construction stormwater BMPs unless and
that:
Certification
provides
a
Engineer
Professional
Registered
r. all construction period BMPs have been removed or will be removed by a date certain specified in
the Certification. For any construction period BMPs intended to be converted to post construction
operation for stormwater attenuation, recharge, and/or treatment, the conversion is allowed by the
MassDEP Stormwater Handbook BMP specifications and that the BMP has been properly cleaned or
prepared for post construction operation, including removal of all construction period sediment
trapped in inlet and outlet control structures;
ii. as-built final construction BMP plans are included, signed and stamped by a Registered
Professional Engineer, certifying the site is fully stabilized;
iiL any illicit discharges to the stormwater management system have been removed, as per the
requirements of Stormwater Standard 10;
iv. all post-construction stormwater BMPs are installed in accordance with the plans (including all
planting plans) approved by the issuing authority, and have been inspected to ensure that they are
not damaged and that they are in proper working condition;
v. any vegetation associated with post-construction BMPs is suitably established to withstand erosion.

c)

The landowner is responsible for BMP maintenance until the issuing authority is notified that another
party has legally assumed responsibility for BMP maintenance. Prior to requesting a Certificate of

Compliance, or Partial Certificate of Compliance, the responsible party (defined in General Condition
19(e)) shall execute and submit to the issuing authority an Operation and Maintenance Compliance
Statement ("O&M Statement) for the Stormwater BMPs identifying the party responsible for
implementing the stormwater BMPsOperation and Maintenance Plan ("O&M Plan") and certifying the
following: i.) the O&M Plan is complete and will be implemented upon receipt of the Certificate of
Compliance, and ii.) the future responsible parties shall be notified in writing of their ongoing legal
responsibility to operate and maintain the stormwater management BMPs and implement the
Stormwater Pollution Prevention Plan.
d)

Post-construction pollution prevention and source control shall be implemented in accordance with
the long-term pollution prevention plan section of the approved Stormwater Report and, if applicable,
the Stormwater Pollution Prevention Plan required by the National Pollution Discharge Elimination

System Multi-Sector General Permit.
e)

Unless and until another party accepts responsibility, the landowner, or owner of any drainage
easement, assumes responsibility for maintaining each BMP. To overcome this presumption, the
landowner of the property must submit to the issuing authority a legally binding agreement of record,
and acceptable to the issuing authority, evidencing that another entity has accepted responsibility for
maintaining the BMP, and that the proposed responsible party shall be treated as a permittee for
purposes of implementing the requirements of Conditions 19(f) through 19(k) with respect to that
BMP. Any failure of the proposed responsible party to implement the requirements of Conditions

19(f) through 19(k) with respect to that BMP shall be a violation of the Order of Conditions or
Certificate of Compliance. In the case of stormwater BMPs that are serving more than one lot, the
legally binding agreement shall also identify the lots that will be serviced by the stormwater BMPs. A
plan and easement deed that grants the responsible party access to perform the required operation
and maintenance must be submitted along with the legally binding agreement.
f)

The responsible party shall operate and maintain all stormwater BMPs in accordance with the design
plans, the O&M Plan, and the requirements of the Massachusetts Stormwater Handbook.
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WPA Form 5 —Superseding Order of Conditions
Massachusetts Department of Environmental Protection
Bureau of Water Resources —Wetlands

Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

MassDEP File #
SE 20-1529

C. General Conditions Under Massachusetts Wetlands Protection Act (cont.)

g)

The responsible party shall:
1. Maintain an operation and maintenance log for the last three (3) consecutive calendar years
of inspections, repairs, maintenance and/or replacement of the stormwater management
system or any part thereof, and disposal (for disposal the log shall indicate the type of

2.
3.

material and the disposal location);
Make the maintenance log available to MassDEP and the Conservation Commission
Commission") upon request; and
Allow members and agents of the MassDEP and the Commission to enter and inspect the
site to evaluate and ensure that the responsible party is in compliance with the requirements

for each BMP established in the O&M Plan approved by the issuing authority.
h)

All sediment or other contaminants removed from stormwater BMPs shall be disposed of in
accordance with all applicable federal, state, and local laws and regulations.

i)

Illicit discharges to the stormwater management system as defined in 310 CMR 10.04 are prohibited.
The stormwater management system approved in the Order of Conditions shall not be changed
without the prior written approval of the issuing authority.

k)

Areas designated as qualifying pervious areas for the purpose of the Low Impact Site Design Credit
as defined in the MassDEP Stormwater Handbook, Volume 3, Chapter 1, Low Impact Development
Site Design Credits) shall not be altered without the prior written approval of the issuing authority.

I)

Access for maintenance, repair, and/or replacement of BMPs shall not be withheld. Any fencing
constructed around stormwater BMPs shall include access gates and shall be at least six inches

above grade to allow for wildlife passage.

Brief Project Description: Installation of two 220 kV offshore electric transmission cables within
Muskeilet Channel and Nantucket Sound,

Special Conditions (See pages 13 & 14 for Special Conditions numbered 1 through 15.)

D. Findings Under Municipal Wetlands Bylaw or Ordinance
To the extent that the Order is based on a municipal bylaw or ordinance, and not on the
Massachusetts Wetlands Protection Act or regulations, the Department has no jurisdiction to
supersede the local by-law order.
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MassDEP File #
SE 20-1529

E. Issuance
This Order is valid for three years from the date of issuance, unless otherwise specified
as a special condition pursuant to General Conditions 4 or 6.
Issued by: Massachusetts Department of Environmental Protection:
Signature:

James

Chief, Wetlands & Waterways Program

Bureau of Water Resources

This Order is issued to the applicant as follows:

q by Hand delivery on:

Date

S] by certified mail on: August 5, 2019

Date

Certified Mail it 7017 1450 0000 0281 2691
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F. Recording Information
This Order of Conditions must be recorded in the Registry of Deeds or the Land Court for the district in
which the land is located, within the chain of title of the affected property. In the case of recorded land, the
Final Order shall also be noted in the Registry's Grantor Index under the name of the owner of the land
subject to the Order. In the case of registered land, this Order shall also be noted on the Land Court
Certificate of Title of the owner of the land subject to the Order of Conditions. The recording information

on Page 10 of this form shall be submitted to the Department.
Massachusetts Department of Environmental Protection —Southeast Region
Issuing Authority

Massachusetts Department of Environmental Protection —Southeast Region

To:

Issuing Authority

Please be advised that the Order of Conditions for the Project at:
Muskeget Channel & Nantucket Sound, Edgartown

SE 20-1529

Project Address —Street & Town

DEP File Number

Has been recorded at the Registry of Deeds of:
Dukes
County

For:

Book

Page

Commonwealth of Massachusetts
Property Owner

and has been noted in the chain of title of the affected property in:

Book

Page

In accordance with the Order of Conditions issued on:

Date

If recorded land, the instrument number identifying this transaction is:

Instrument Number

If registered land, the document number identifying this transaction is:

Document Number

Signature of Applicant

JM/dfg
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G. Appeal Rights and Time Limits
The applicant, the landowner, any person aggrieved by the Superseding Order, Determination or other
Reviewable Decision as defined at 310 CMR 10.04, who previously participated in the proceedings
leading to this Reviewable Decision, the conservation commission, or any ten (10) residents of the city or
town where the land is located if at least one resident was previously a participant in the permit
proceeding, are hereby notified of their right to appeal this Reviewable Decision pursuant to M.G.L. c.30A,
10, provided the request is made by certified mail or hand delivery to the Department, along with the
appropriate filing fee and a MassDEP Fee Transmittal Form within ten (10) business days of the date of
issuance of this Superseding Order or Determination, and addressed to:
Case Administrator
Office of Appeals and Dispute Resolution
Department of Environmental Protection

One Winter Street,

Floor

Boston, MA 02108
A copy of the request (hereinafter also referred to as Appeal Notice) shall at the same time be sent by
certified mail or hand delivery to the Conservation Commission, the applicant, the person that requested
the Superseding Order or Determination, and the issuing office of the MassDEP at:

MassDEP
20 Riverside Drive
Lakeville, MA 02347
In the event that a ten resident group requested the Superseding Order or Determination, the Appeal
Notice shall be served on the designated representative of the ten resident group, whose name and

contact information is included in this Reviewable Decision (when relevant).

Contents of Appeal Notice
An Appeal Notice shall comply with the Department's Rules for Adjudicatory Proceedings, 310 CMR
1.01(6) and 310 CMR 10.05(7)(j), and shall contain the following information:
a)

the MassDEP Wetlands File Number, name of the applicant, landowner if different from applicant,
and address of the project;

b)

the complete name, mailing address, email address, and fax and telephone numbers of the party
filing the Appeal Notice; if represented by consultant or counsel, the name, fax and telephone
numbers, email address, and mailing address of the representative; if a ten residents group. the

d)

same information for the group's designated representative;
if the Appeal Notice is filed by a ten (10) resident group, then a demonstration of participation by
at least one resident in the previous proceedings that led to this Reviewable Decision;
if the Appeal Notice is filed by an aggrieved person, then a demonstration of participation in the

e)

previous proceeding that lead to this Reviewable Decision and sufficient written facts to
demonstrate status as a person aggrieved;
the names, telephone and fax numbers, email addresses, and mailing addresses of all other

c)

interested parties, if known;

WPA Form 5 —Order of Conditions • Page 11 of 14

Vineyard Wind
Wind LLC
LLC
Vineyard
EFSB 19435
19-05
EFSB

Exhibit VW-3
VW-3
Exhibit
Presiding Officer:
Officer: M.
M. Kathryn
Kathryn Sailor
Sedor
Presiding

Pages 15
15 of17
of 17
Pages
WPA Form 5 —Superseding Order of Conditions
Massachusetts Department of Environmental Protection
Bureau of Water Resources —Wetlands
Massachusetts Wetlands Protection Act M.G.L. c. 131, § 40

f)

MassDEP File #
SE 20-1529

a clear and concise statement of the alleged errors contained in the Department's decision and
how each alleged error in inconsistent with 310 CMR 10.00 and does not contribute to the
protection of the interests identified in the Wetlands Protection Act, M.G.L. c.131, § 40, including
reference to the statutory or regulatory provisions that the party filing the Appeal Notice alleges

has been violated by the Department's Decision, and the relief sought, including any specific
desired changes to the Department's decision;
g)

a copy of the Department's Reviewable Decision that is being appealed and a copy of the
underlying Conservation Commission decision if the Reviewable Decision affirms the
Conservation Commission decision;

h)

a statement that a copy of the request has been sent by certified mail or hand delivery to the
applicant and the conservation commission; and
if asserting a matter that is Major and Complex, as defined at 310 CMR 10.04, a statement
requesting that the Presiding Officer make a designation of Major and Complex, with specific
reasons supporting the request.

Filing Fee and Address
A copy of the Appeal Notice along with a MassDEP Fee Transmittal Form and a valid check or money
order payable to the Commonwealth of Massachusetts in the amount of one hundred dollars ($100) must
be mailed to:
Commonwealth of Massachusetts
Department of Environmental Protection
Commonwealth Master Lockbox
P.O. Box 4062
Boston, Massachusetts 02211
The request will be dismissed if the filing fee is not paid, unless the appellant is exempt or granted a
waiver. The filing fee is not required if the appellant is a city or town (or municipal agency), county, district
of the Commonwealth of Massachusetts, or a municipal housing authority. The Department may waive
the adjudicatory hearing filing fee pursuant to 310 CMR 4.06(2) for a person who shows that paying the
fee will create an undue financial hardship. A person seeking a waiver must file an affidavit setting forth
the facts believed to support the claim of undue financial hardship together with the hearing request as

provided above.
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Special Conditions:
1.

A copy of this Order shall be provided to all contractors and kept available onsite during all
phases of construction, until a Certificate of Compliance has been issued by the Department.

2.

The File Number sign required by General Condition 10 shall be clearly displayed on any vessel
supporting the cable laying equipment

3.

As stated in Section 4 of the NOI Narrative (page A-18), a pre-lay grapnel run will be made. No
later than one week after the grapnel run is completed, the applicant shall submit the report to
MassDEP, MA DMF, and MA CZM identifying potential modifications to the proposed final cablelaying strategy. Any snags, potential environmental disturbances, and unexpected conditions

shall be included in this report.
4.

As specified in the Massachusetts Division of Marine Fisheries letter, on the Vineyard Wind LLC
Combined Chapter 91 &401 Water Quality Certification Application, to Mr. David Wong, dated
March 6, 2019; installation of the non-HDD section of the cables to be installed in the northern
portions of Nantucket Sound shall be prohibited from April 1 to June 30.

5.

The applicant, or its contractor, shall make every effort to complete the project within the
permitted timeframe. Should the applicant, or their contractor, fail to complete the project and
wish to request an amendment to this Order for incursion into the no-dredge period, the written
request shall be received by the Department no later than March 15th. The following information
shall be included in the request:
a.
b.
c.
d.
e.
f.
g.
h.
i.

the date on which dredging started,
the number of days and hours per day the dredge operated,
expected daily average production rate and the actual daily average production rate,
an explanation of why the project failed to remain on schedule,
an account of efforts made to get the project back on schedule,
a plan depicting the areas that remain to be dredged,
the number of cubic yards of material that remain to be dredged,
an accurate estimate of the number of days required to complete the project,
an evaluation of the impact of continued dredging on the species of concern, a description of
any efforts that will be made to minimize the impacts of the project on the species of concern,
and a realistic assessment of any societal/financial effects of a denial of permission to

continue dredging.
The Department will share the information with other state agencies and a decision to grant or
deny the amendment shall be made by April 1st. Requests for amendment received after March
15th will be considered at the Department's discretion.

6.

Prior to the commencement of cable laying operations, the applicant shall implement a preconstruction benthic habitat monitoring plan.

7.

Twelve months after completion of the cable laying operations, the applicant shall implement the
post-construction benthic habitat monitoring plan.
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At least three months prior to the start of dredging activities, the applicant shall submit a Fisheries
Survey Plan to MassDEP for review and approval. A post-construction survey shall be generated
and submitted one year after the cable laying is completed.

9.

At least three months prior to the start of dredging activities, the applicant shall submit a Shellfish
Survey Plan to MassDEP for review and approval. A post-construction survey shall be generated
and submitted one year after the cable laying is completed.

10. At least 12 months prior to the start of cable-laying activities, a survey plan of eelgrass beds at
Cape Pogue shall be submitted to MassDEP for review and approval. A post-construction
eelgrass map shall be generated and submitted one year after the cable laying is completed.

11 Based on a comparison of the pre-construction monitoring data and the results of the postconstruction monitoring, if the Department determines that any resource areas disturbed by
construction impacts have not substantially returned to their former productivity, the Department
may require additional compensatory mitigation. MassDEP shall consult with other state and
federal agencies and specify what additional measures are to be implemented by the permittee.
12. The applicant shall conduct simultaneous turbidity monitoring during dredging operations
including but not limited to trailing suction hopper dredging, clamshell bucket, mass flow
excavator), cable installation (such as jet plowing, and mechanical plowing) and other
construction activities. The applicant shall submit a turbidity (NTU) and Total Suspended Solids

TSS) monitoring plan to MassDEP for review and approval, and send a copy to CZM, within
eight weeks of the effective date of this Order or four weeks prior to the commencement of the
dredging/plowing operation whichever comes first. At a minimum, the monitoring plan shall

include monitoring locations, frequency of monitoring, types of monitoring equipment, proposed
action level for implementation of corrective action or BMPs, level for stop work, background

monitoring locations, and frequency. TSS concentrations associated with dredging and cable
installation at the avian foraging hot spot shall be monitored to verify the Suspended Sediment
Model results.
13. As specified in Section 4.2.3 of the NOI (page A-21), acceptable methods of cable protection

include rock placement, concrete mattresses, and half-shell pipes.
14. In construction areas where large boulders are encountered, boulder relocation may be employed

prior to cable installation. Boulder relocation may be accomplished by means of a grab that lifts
the boulders clear of the cable corridor, or by using a plow-like tool that pushes the boulders
aside.
15. Upon completion of construction activities, and in conjunction with requesting a Certificate of
Compliance, the applicant shall prepare and submit an "As-Built" plan depicting the final cable
location and depth.
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August 19, 2019

VIA CER1I1411,D MAIL RETURN
RECEIPT REQUESTED
Case Administrator

Office of Appeals and Dispute Resolution
Department of Environmental Protection
One Winter Street, 2nd Floor
Boston, MA 02108
RE:

Appeal Notice
MassDEP File# SE 20-1529
Applicant: Vineyard Wind LLC do Rachel Pachter
700 Pleasant Street, Suite 510

New Bedford, MA 02740
Location: Muskeget Channel —Nantucket Sound
Dear Sir/Madam:
This letter constitutes the appeal notice (the "Notice") of the Conservation Commission
the "Commission") of the Town of Edgartown (the "Town") under the provisions of 310 CMR

1.01(6) and 310 CMR 10.05(7) to the Office of Appeals and Dispute Resolution from a
superseding order of conditions (the "SOC"), issued by the southeast regional office of the
Department of Environmental Protection (the "Department"), dated August 5, 2019, approving
the installation of two 220-kiloVolt (kV) transmission cables within Nantucket Sound and
Muskeget Channel to provide power to an off-shore wind development (the "Project") proposed
by Vineyard Wind LLC ("Vineyard Wind"). This request is timely filed by certified mail

because August 19, 2019, is the tenth business day from the date of the SOC's issuance;
however, the Commission wishes to note that its agent only received a copy of the SOC on
August 15, 2019; and her receipt of the document was by chance. Accordingly, to the extent this
appeal is not deemed timely, the Commission requests an appropriate extension to permit its
entry, as there clearly was a failure of proper notice in this case.
The contact information for the Commission's agent, Jane M. Varkonda, is P.O. Box

5130, Edgartown, MA 02539; 508-627-6165 (ph); 508-627-6169 (fx); and her email is
ivarconda@edeartown-ma.us. Our contact information, as counsel, is contained at the top of this
letter. This Notice is copied to all known interested parties, including the southeastern regional
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Office of Appeals and Dispute Resolution
Department of Environmental Protection
August 19, 2019
Page 2 of 5

MassDEP office. The filing fee of $100.00 has sent, with the MassDEP Fee Transmittal Form, to
P.O. Box 4062, Boston, MA 02211 ( copies of which are attached as Exhibit "A"), and the
reviewable decision, the SOC ;is attached as Exhibit "B". Given the deficient notice and the lack
of an adequate opportunity for the Commission to prepare -the Notice, the Commission requests
an opportunity to supplement this Notice at a later time, if it elects to do so.

The Department erred in issuing the SOC because, contrary to its findings, the project
does not meet the performance standards and does not adequately protect Land Containing
Shellfish under 310 CMR 10.34 and associated marine fisheries under 310 CNIR. 10.25. In
particular, Vineyard Wind did not submit sufficient information for the Commission or the

Department to evaluate the short-term and long-term adverse of the Project on these resources.
The Department also erred in issuing the SOC without finding that the area in which the Project

would have an impact is significant to storm damage prevention, flood control, and protection of
wildlife habitat.
The Project involves installing and laying underwater cables, which will require a pre-lay
grapple run, vessel anchoring, the laying of the cables themselves, and cable protection. Given
the high-energy marine environment in which the Project is located, the SOC overlooks the

inevitable delays in project completion time and the inevitable impact that a longer installation
time-frame would have on land containing shellfish and marine fisheries. The SOC overlooks the
lack of record evidence that Vineyard Wind presented on the long-term adverse impact of the

cables on the interests identified in 310 CMR 10.25 and 310 CMR 10.34. The Department states
in its cover letter dated August 5, 2019, first page last paragraph: " The information submitted
regarding resource area impacts by comparable projects demonstrate that the area will be
returned substantially to it former productivity within one year from the commencement of work
310 CMR 10.34 (5)). The statement in contradicted by the Notice of Intent, dated December 26,
2018 page A-7, Attachment A Project narrative 2.0 Project Description and Public Benefits,
which states that this project is the first commercial scale offshore wind facility in the United
States. Comparable projects do not exist.
Finally, the Commission further contends that the SOC did not take into account the

reasoning and factors set out in its denial of an order of conditions to Vineyard Wind, a copy of
which is attached hereto as Exhibit "C" and which the Commission incorporates in its Notice.
For the reasons set out in this letter, the Commission requests an adjudicatory hearing before an
officer of your division. Please do not hesitate to call with further questions.

Regards,n
tj \

CQ.

Michael A. Goldsmith

MG/mag
Attachments
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cc:

Adam Kahn, Psq
Foley Hoag LLP
155 Seaport Boulevard
Boston, MA 02210-2600
James Mahala, Chief
Wetlands & Waterways Program
Bureau of Water Resources
Department of Environmental Protection

Southeast Regional Office
20 Riverside Drive
Lakeville, MA 02347
Vineyard Wind LLC
ATTN: Rachel Pachter
700 Pleasant Street, Suite 500

New Bedford, MA 02740
Massachusetts Division of Fisheries and Wildlife
Natural Heritage & Endangered Special Program
ATTN: Amy Hoenig (NHESP #17-37398)
1 Rabbit Hill Road
Westborough, MA 01581

Massachusetts Division of Marine Fisheries
ATTN: John Logan

836 S. Rodney French Blvd.
New Bedford, MA 02744

EEOA —MEPA Unit
ATTN: Purvi Patel (EEA #15787)
100 Cambridge Street, Suite 900

Boston, MA 02114
MassDEP- SERO —Wetlands & Waterways Program

ATTN: Dave Hill
Bureau of Water Resources
Department of Environmental Protection

Southeast Regional Office
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20 Riverside Drive
Lakeville, MA 02347
MassDEP —Boston —Wetlands & Waterways Program

ATTN: David Wong
Bureau of Water Resources
Department of Environmental Protection
Southeast Regional Office
20 Riverside Drive

Lakeville, MA 02347
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Adjudicatory Hearing Fee Transmittal Form
IMPORTANT! This form is intended for fee transmittal only. The contents of a request for an
adjudicatory
appeal (Notice of Claim) are established at 310 C.1:1AR 1.01(6) and the substantive statutes and regulations
governing the Department's action.

A. Person/Party Making Request
1.

Name and address of person or party making request:
Jane Varkonda, Edgartown Conservation Commission

Important When
filing out forms
on the computer,

Name - If appropriate, name group representative

P. O.

use only the tab

Box 5130;

70 Main Street

Street Address

key to move your
so: -do not

Eclgartovm

use the return

02539

City

key

2.

State

Zip Code

Project Information:

14risi

Nantucket Sound/Muskeget Channel
Street Address-- —
Nan

State

City

SE 20-1529

Zip Code
100.00

Amount of filing toe attached

DEP File or ID Number

Email Address

B. Applicant (if applicable)
1.

Name and address of applicant:
Vineyard Wind,

LLC

Name - If appropriate, name group representative

700 Pleasant Street,

Suite 500

Street Address

New Bedford
City

MA
State

02740
Zip Code

Email Address

C. Instructions
1.

Send this form and check or money order of $100.00 payable to the Commonwealth of
Massachusetts to the MassDEP Lockbox at:
Department of Environmental Protection
P.O. Box 4062
Boston, MA 02211

2.

Send a copy of this form and a copy of the check or money order with the Request for Adjudicatory
Appeal (Notice of Claim) to:
Case Administrator
Office of Appeals and Dispute Resolution
One Winter Street
Boston, MA 02108

adjherfm-1.doc • rev. 11117
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Commonwealth of Massachusetts
Executive Office of Energy & Environmental Affairs

Department of Environmental Protection
Southeast Recional Office .20 Riverside Drive, Lakeville MA 02347

• 5D5-946-2703

Kathleen A. Theoharides

Charles D. Baker

Secretary

Governer

Martin Suuberg
Commissioner

Karyn i«Polito
Lieutenant Governor

August 5, 2019
RE:

Adam Kahn, Esq.

EDGARTOWN —Wetlands
File No. SE 20-1529

Foley Hoag LLP
155 Seaport Boulevard

Superseding Order of

Boston, Massachusetts 02210-2600

Conditions

Dear Attorney Kahn:
Following an in-depth review of the above-referenced file, and in accordance with
Massachusetts General Laws, Chapter 131, § 40, the Department of Environmental Protection

has issued the enclosed Superseding Order of Conditions (SOC). The SOC approves the
proposed project subject to certain conditions.
The proposed project consists of the installation of two 220-kiloVolt (kV) transmission
cables, within Nantucket Sound and Muskeget Channel, to bring the power from an 800 megawatt
Off-shore Wind Development Area to the mainland. The project scope within slate waters
entails dredging (improvement dredging) approximately 41,000 to 65,000 cubic yards (cy) of
sediment within Land Under Ocean if the proposed Western Route is selected or approximately

70,600 to 85,000 cy of sediment within Land Under Ocean if the Eastern Route is selected. For
those areas where the substrate is not conducive to dredging for burying the cables, the cables

will be protected with rock piles, concrete mattresses or half-shell pipes.
The Department has determined that the proposed project meets the performance
standards for Land Under the Ocean (310 CMR 10.25) and Land Containing Shellfish (310 CMR
10.34). The proposed project will not increase storm damage or erosion of coastal beaches,

coastal banks, coastal dunes, or'sah marshes (310 CMR 10.25(5)). As determined by the
Secretary of Energy and Environmental Affairs during the MEPA review, the project is water
dependent. It is the opinion of the Department that the proposed project has been designed and
will be constructed, using best available measures, to minimize adverse effects on marine

fisheries habitat and wildlife habitat (310 CMR 10.25(6)). In its January 23, 2919 letter, the
Massachusetts Natufal Heritage and Endangered Species Program determined that the project, as
currently proposed, will not adversely affect the Actual Resource Area Habitat of state-protected
rare wildlife species (310 CMR 10.25(7) & 310 CMR 10.34(8)). The information submitted
regarding resource area impacts by comparable projects demonstrate that the area will be
Ms InformationIs available In alternate format. Contact Michelle I;Vatere•Ekanom, Dtrector or DIverstly/Clvil Rights at 617.292.5751.
MN MassRelay Service 14510439.2370
MassDEP Website: www.mess.govidep

Panted onRecycled Paper
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returned substantially to it former productivity within one year from the commencement of work

310 CMR 10.34(5)).
Additionally the Department finds that the proposed project qualifies as a Limited Project
pursuant to 310 CMR 10.24 (7) (b) which authorizes the construction, operation and
maintenance of underground public utilities including electrical distribution or transmission
lines. A thorough review of project alternatives has been completed through both the
Massachusetts Environmental Policy Act (MEPA) process and the Energy Facilities Siting Board
EFSB) proceedings (310 CMR 10.24 (7) (b) 1.). The Special Conditions included in the SOC

will minimize any adverse effects during construction. Additionally, any adverse effects during
construction are proposed to be minimized by use of jet-plowing, jetting, and trailing suction
hopper dredging, or other mechanical means, to simultaneously lay and bury the cables, (310
CMR 1024.(7) (b) 2.). The proposal includes restrictions on the nature and location of dredging
and dredge disposal to insure that the contours of the area are substantially restored upon
completion of construction. Other than large boulder relocation as conditioned in Special
Condition #114, no dredging is proposed in hard-bottom areas (e.g., boulders, cobble bottom).

The only dredging proposed for the project is where large sand waves, features that can be
considered " complex" due to their bathymetric relief, necessitate pre-cable-laying dredging to
ensure that the necessary burial depth can be achieved (310 CMR 10.24 (7) (b) 3.). There will be
no impacts to any salt marsh (310 CMR 10.24 (7) (b) 4. & 5.). There are no new roads, sewer

lines or fuel lines proposed under this Notice of Intent (310 CMR10.24 (7) (b) 6., 7., & 8.). The
Department has determined that the location of the Offshore Export Cable Corridor (OECC) is
approximately a mile from shore, and that the cable installation involves the repositioning of a
narrow band of seafloor sediments and discontinuous dredging of the tops of sand waves, and
that a limited amount of dredged material is proposed to be bottom dumped or sidecast within the

OECC, the cable installation and maintenance will not have any adverse effects on the relevant
interests of M.G.L. c. 131, § 40 due to changes in wave action or sediment transport on adjacent
coastal banks, coastal beaches, coastal dunes, salt marshes or barrier beaches (310 CMR 10.24

7) (b) 9.).
In the Department's opinion, the project as proposed and conditioned herein adequately

protects the interests of the Wetlands Protection Act. Please be advised that the Department
reserves the right, should there be further proceedings in the matter, to raise additional issues and

present further evidence as may be appropriate.
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If you have any questions concerning this Order, please do not hesitate to contact
Daniel F. Gilmore at (508) 946-2808.
Very truly yours,

C-, \\

Kr,‘i tli4t

James Mahala, Chief
Wetlands & Waterways Program
Bureau of Water Resources
JM/dfg
Enclosure

Certified Mail # 7017 1450 0000 0281 2691
cc:

Edgartown Conservation Commission

Vineyard Wind LLC
ATTN: Rachel Pachter
700 Pleasant Street, Suite 500
New Bedford, Massachusetts 02740

Massachusetts Division of Fisheries and Wildlife
Natural Heritage & Endangered Species Program
ATTN: Amy Hoenig ( NHESP # 17-37398)
1 Rabbit Hill Road
Westborough, MA 01581
Massachusetts Division of Marine Fisheries
ATTN: John Logan
836 S Rodney French Blvd,
New Bedford, MA 02744
EOEEA - MEPA Unit
ATTN: Purvi Patel ( EEA# 15787)
100 Cambridge Street, Suite 900
Boston, MA 02114
ecc:

MassDEP —SERO —Wetlands & Waterways Program

ATTN: Dave Hill
MassDEP —Boston —Wetlands & Waterways Program
ATTN: David Wong
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WPA Form 5 —Superseding Order of Conditions
Massachusetts Department of Environmental Protection
Bureau of Water Resources— Wetlands
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

MassDEP File #

SE 20.1529

A. General Information
Massachusetts Department of Environmental Protection

1.

From:

2.

This issuance is for (check one):

Issuing Authority

a. El Superseding Order of Conditions
b. q Amended Superseding Order of Conditions

3. * To: Applicant:
Rachel

Pachter

a. first Name

b. Last Name

Vineyard Wind LLC
c. Organization

700 Pleasant Street, Suite 510
d. Mailing Address Line

New Bedford
e. City/Town

MA

02740

Stale

g. Zlp Code

4. Property Owner (if different from applicant):

a. First Name

b. Last Name

Commonwealth of Massachusetts
C. Organization

d. Melling Address Line I

e. City/Town

5.

f. Slate

g. Zip Code

Project Location:
Muskeget Channel —Nantucket Sound

Edgartown

a. Street Address

b. Cityfrown

N!A

N/A

c. Assessors Map/Plat Number

d. Parcel/Lot Number

Latitude and Longitude, if known:

e. Latitude

f. Longitude

Order of Conditions • Page1of 14
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WPA Form 5 —
Superseding Order of Conditions
Massachusetts Department of Environmental Protection
Bureau of Water Resources —Wetlands

Massachusetts Wetlands Protection Act M.G.L c. 131,

po

MassDEP File #
SE 20-1529

A. General Information (cont'd)
6. Property recorded at the Registry of Deeds (attach additional information If more than one parcel):

Dukes

N/A

a. County

b. Certificate (if registered land)

N/A

N/A
d. Page

c. Book

January 18, 2019

N/A

July 18.2019

a. Date NO1Filed

b. Date ofSle Visit

c. Date of issuance of Local Order

7.

Dates:

8.

Final Approved Plans and Other Documents (attach additional plans or document references):
4)
Marine Survey Charts (1 —
a. Ran Title

Epsilon Associates

N/A

b. Prepared By

c. Signed and Stamped By

December 15, 2018

various

d. FinalRevision Date

e. Scats

NOI Figures 1 to 6

various

f. Additional Plan or Document Title

g. Date

B. Findings
1.

2.

Findings pursuant to the Massachusetts Wetlands Protection Act - Following the review of the abovereferenced Notice of Intent and based on the information provided In this application, the Department
finds that the areas in which work is proposed is significant to the following interests of the Wetlands
Protection Act. Check all that apply:
a.

q Public Water Supply

b.

l0 Land Containing Shellfish

c.

q Prevention of Pollution

d.

q Private Water Supply

e.

El Fisheries

f.

121

g.

q Groundwater Supply

h.

El Storm Damage Prevention L

Protection of Wildlife
Habitat

12g Flood Control

This Department hereby finds the project, as proposed, is (check one):
Approved subject to:

a. El the following conditions which are necessary in accordance with the performancestandards set
forth In the wetlands regulations. The Department orders that all work shall be performed in
accordance with the Notice of Intent referenced above, the following General Conditions, and any
other special conditions attached to this Order. To the extent that the following conditions rnodify
or differ from the plans, specifications, or other proposals submitted with the Notice of Intent,
these conditions shall control.

WPA Form 5

Order of Conditions • Page 2 of 14
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WPA Form 5 - Superseding Order of Conditions
Massachusetts Department of Environmental Protection
Bureau of Water Resources —Wetlands

MassDEP File #
SE 20-1529

Massachusetts Wetlands Protection Act M.G.L. c. 131, po

B. Findings (coed)
Denied because:

b.

q the proposed work cannot be conditioned to meet the performance standards set forth in the
wetland regulations. Therefore, work on this project may not go forward unless and until a new
Notice of intent is submitted which provides measures which are adequate to protect these
interests, and a final Order of Conditions Is issued. A description of the performance standards
which the proposed work.cannot meet is attached to this Order.

c.

q the Information submitted by the applicant Is not sufficient to describe the site, the work, or the
effect of the work on the interests identified In the Wetlands Protection Act. Therefore, work on
this project may not go forward unless and until a revised Notice of Intent is submitted which
provides sufficient Information and includes measures which are adequate to protect the Acts
Interests, and a final Order of Conditions is Issued. A description of the specific information
which Is lacking and why It Is necessary is attached to this Order.

Inland Resource Area Impacts: Check all that apply below. ( For Approvals Onty)
3.

q Buffer Zone Impacts: Shortest distance between limit ofproject disturbance and
wetland boundary (if available)

Resource Area

Proposed
Alteration

Permitted
Alteration

Proposed
Replacement

a linear reel

Permitted
Replacement

4. q Bank

5.
6.

7.

8.

a. linear feel

b, linear feet

c. linear feet

d. linear test

a. square feel

b. square feet

c. square feet

d. square feet

a. square feet

b. square feet

c. square feet

d. square feel

e. dy dredged

f. cfy dredged

a. square feet

b. square feat

a. square feet

d. square feet

e. cubic feel

1. cubic feet

g. cubic feet

h. cubic feet

a. square feet

b. square feel

c. cubic feet

d. cubic feet

e. cubic feat

f. cut* feet

a. total sq. feet

b. total sq. feet

C. square feet

d. square feel

e. square feet

f. square feel

g. square feet

h. square feel

I. square feet

J. square feet

q Bordering Vegetated Wetland
q Land Under Waterbodles and
Waterways

q Bordering Land Subject to
Flooding
Cubic Feet Flood Storage
q Isolated Land Subject to Flooding

Cubic Feet Flood Storage
9. q Riverfront area
Sq feet within 100 feet
Sq feet between 100-200 feet •

Order of Conditions • Page 3 of 14
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WPA Form 5 —Superseding Order of Conditions
Massachusetts Department of Environmental Protection
Bureau of Water Resources —WeUands

Massachusetts Wetlands Protection Act M.G.L. c. 131,

MassDEP File #
SE 20-1529

po

B. Findings (conttd)
Coastal Resource Area Impacts: Check all that apply below. ( For Approvals Only)
10. q Designated Port Areas - indicate size under Land Under the Ocean, below

Proposed
Alteration

11. El

Land Under the Ocean

Permitted
Alteration

1,670,000

1 670,000

a. square feet

b. square feel

83,000
dy dredged

Proposed
Replacement

Permitted
Replacement

83,000
d. chi dredged

12. q Barrier Beaches - Indicate size under Coastal Beaches and/or Coastal Dunes below.
13. q Coastal Beaches
a. square feet

b. square feel

c. dy nourish.

d. dy nourish.

a. square feet

b. square feet

c. dy nourish.

d. dy nourish.

a. linear feet

b. linear feet

a. square feet

b. square feet

a. square feet

b. square feet

c square feet

d. square feet

a. square feel

b. square feet

14. q Coastal Dunes
15. q Coastal Banks

16. q Rocky Intertidal Shores
17. q Salt Marshes
18. q Land Under Salt Ponds

19. (81 Land Containing Shellfish

C. dy dredged

d. dy dredged

850,000

850,000

850,000

850,000

a. square feet

b. square feet

c. square feet

d. square feet

20. q Fish Runs - Indicate size under Coastal Banks, inland Bank, Land Under the Ocean, and/or
inland Land Under Waterbodies and Waterways, above

21. q Land Subject to Coastal Storm
Flowage

a. dy dredged

b. c./y dredged

a. square feet

b. square feet

WPA Form 5.- Order of Conditions • Page 4 of 14
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WPA Form 6 —Superseding Order of Conditions
Massachusetts Department of Environmental Protection
Bureau ofWater Resources —Wetlands
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

MassDEP File #
SE 20-1529

C. General Conditions Under Massachusetts Wetlands Protection Act
only applicable to approved projects)
1. Failure to comply with all conditions stated herein, and with ail related statutes and other regulatory
measures, shall be deemed cause to revoke or modify this Order.
2.

The Order does not grant any property rights or any exclusive privileges; it does not authorize any
Injury to private property or invasion of private rights.

3.

This Order does not relieve the permittee or any other person of the necessity of complying with all
other applicable federal, state, or local statutes, ordinances, bylaws, or regulations.

4.

The work authorized hereunder shall be completed within three years from the date of this Order
unless either of the following apply:
a. the work Is a maintenance dredging project as provided for in the Act; or
b. the time for completion has been extended to a specified date more than three years, but less
than five years, from the date of issuance. If this Order Is intended to be valid for more than three
years, the extension date and the special circumstances warranting the extended time period are
set forth as a special condition in this Order.

5.

This Order may be extended by the issuing authority for one or more periods of upb three years each
upon application to the issuing authority at least 30 days prior to the expiration date of the Order.

6. If this Order constitutes an Amended Superseding Order of Conditions, this Amended Superseding
Order of Conditions does not extend the issuance date of the original Final Order of Conditions and the
Superseding Order will expire on
unless extended in writing by the Department.
7.

Any fill used in connection with this project shall be dean fill. Any fill shalt contain no trash, refuse,
rubbish, or debris, Including but not limited to lumber, bricks, plaster, wire, lath, paper, cardboard,
pipe, tires, ashes, refrigerators, motor vehicles, or parts of any of the foregoing.

8.

This Order is not final until all administrative appeal periods from this Order have elapsed, or if such
an appeal has been taken, until all proceedings before the Department have been completed.

9.

No work shall be undertaken until the Order has become final and then has been recorded In the
Registry of Deeds or the Land Court for the district in which the land Is located, within the chain of title
of the affected property. In the case of recorded land, the Final Order shall also be noted In the
Registry's Grantor Index under the name of the owner of the land upon which the proposed work Is to
be done. In the case of the registered land, the Final Order shall also be noted on the Land Court
Certificate ofTitle of the owner of the land upon which the proposed work is done. The recording
information shall be submitted to the Department on the form at the end of this Order, which form
must be stamped by the Registry of Deeds, prior to the commencement of work.

10. A sign shall be displayed at the site not less than two square feet or more than three square feet in
size bearing the words,
Massachusetts Department of Environmental Protection' [or, `MA DEP"J

File Number

SE 20-1529 "

WPA Form 5 —
Order of Conditions • Page 5 of 14
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WPA Form 5 —Superseding Order of Conditions
Massachusetts Department of Environmental Protection
Bureau of Water Resources —Wetlands

Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

MassDEP File #
SE 20-1529

C. General Conditions Under Massachusetts Wetlands Protection Act (cont.)
11. Where the Department of Environmental Protection is requested to issue a Superseding Order, the
Conservation Commission shall be a party to all agency proceedings and hearings before DEP.
12. Upon completion of the work describ'ed herein, the applicant shall submit a Request for Certificate of
Compliance (WPA Form 8A) to the Department of Environmental Protection.

13. The work shall conform to the plans and special conditions referenced in this order.
14. Any change to the plans identified in Condition #13 above shall require the applicant to inquire of the
Department in writing whether the change is significant enough to require the filing of a new Notice of
Intent.
15. The Agent or members of the Conservation Commission and the Department of Environmental
Protection shall have the right to enter and inspect the area subject to this Order at reasonable hours
to evaluate compliance with the conditions stated in this Order, and may require the submittal of any

data deemed necessary by the Conservation Commission or Department for that evaluation.
16. This Order of Conditions shall apply to any successor in interest or successor in control of the
property subject to this Order and to any contractor or other person performing work conditioned by
this Order.
17. Prior to the start of work, and if the project Involves work adjacent to a Bordering Vegetated Wetland,
the boundary of the wetland in the vicinity of the proposed work area shall be marked by wooden
stakes or flagging. Once in place, the wetland boundary markers shall be maintained until a
Certificate of Compliance has been issued by the Department.

18. All sedimentation barriers shall be maintained in good repair until all disturbed areas have been fully
stabilized with vegetation or other means. At no time shall sediments be deposited in a wetland or
water body. During construction, the applicant or his/her designee shall inspect the erosion controls
on a daily basis and shall remove accumulated sediments as needed. The applicant shall
immediately control any erosion problems that occur at the site and shall also immediately notify the
Department, which reserves the right to require additional erosion and/or damage prevention controls
it may deem necessary. Sedimentation barriers shall serve as the limit of work unless another limit of
work line has been approved by this Order.
NOTICE OF STORMWATER CONTROL AND MAINTENANCE REQUIREMENTS
19. The work associated with this Order (the "Project") is (1) q is not (2) g subject to the
Massachusetts Stormwater Standards, if the work is subject to the Stormwater Standards,
then the project Is subject to the following conditions:
a)

All work, Including site preparation, land disturbance, construction and redevelopment, shall be
implemented in accordance with the construction period pollution prevention and erosion and
sedimentation control plan and, if applicable, the Stormwater Pollution Prevention Plan required by
the National Pollution Discharge Elimination System Construction General Permit as required by
Stormwater Condition 8. Construction period erosion, sedimentation and pollution control measures
and best management practices (BMPs) shall remain in place until the site Is fulty stabilized.

WPA Form 5 —Older of Conditions • Page 6 of t4
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WPA Form 5 —Superseding Order of Conditions
Massachusetts Department of Environmental Protection
Bureau of Water Resources —Wetlands

Massachusetts Wetlands Protection Act M.G.L c. 131, §40

MassDEP File #
SE 20-1529

C. General Conditions Under Massachusetts Wetlands Protection Act (cont.)
b)

No stormwater runoff may be discharged to the post-construction stormwater BMPs unless and until a
Registered Professional Engineer provides a Certification that
f. ail construction period BMPs have been removed or will be removed by a date certain specified in
the Certification. For any construction period BMPs intended to be converted to post construction
operation for stormwater attenuation, recharge, and/or treatment, the conversion is allowed by the
MassDEP Stormwaler Handbook BMP specifications and that the BMP has been properly cleaned or
prepared for post construction operation, including removal of all construction period sediment
trapped in inlet and outlet control structures;
IL as-built final construction BMP plans are included, signed and stamped by a Registered
Professional Engineer, certifying the site is fully stabilized;
Ill. any illicit discharges to the stormwater management system have been removed, as per the
requirements of Stormwater Standard 10;
v. all post-construction stormwater BMPs are Installed In accordance with the plans (including ail
planting plans) approved by the issuing authority, and have been inspected to ensure that they are
not damaged and that they are In proper working condition;
v. any vegetation associated with post-construction BMPs is suitably established to withstand erosion.

c) The landowner is responsible for BMP maintenance until the Issuing authority Is notified that another
party has legally assumed responsibility for BMP maintenance. Prior to requesting a Certificate of
Compliance, or Partial Certificate of Compliance, the responsible party (defined in General Condition
19(e)) shall execute and submit to the issuing authority an Operation and Maintenance Compliance
Statement ("O&M Statement) for the Stormwater BMPs identifying the party responsible for
implementing the stormwater BMPsOperation and Maintenance Plan ("O&M Plan") and certifying the
following: L) the O&M Plan is complete and will be implemented upon receipt of the Certificate of
Compliance, and :I) the future responsible parties shall be notified In writing of their ongoing legal
responsibility to operate and maintain the stormwater management BMPs and implement the
Stormwater Pollution Prevention Plan.
d) Post-construction pollution prevention and source control shall be implemented In accordance with
the long-term pollution prevention plan section of the approves( Stormwater Report and, if applicable,
the Stormwater Pollution Prevention Plan required by the National Pollution Discharge Elimination
System Multi-Sector General Permit
e) Unless and until another party accepts responsibility, the landowner, or owner of any drainage
easement, assumes responsibility for maintaining each BMP. To overcome this presumption, the
landowner of the property must submit to the issuing authority a legally binding agreement of record,
and acceptable to the issuing authority, evidencing that another entity has accepted responsibility for
maintaining the BMP, and that the proposed responsible party shall be treated as a permittee for
purposes of Implementing the requirements of Conditions 19(f) through 19(k) with respect to that
BMP. Any failure of the proposed responsible party to implement the requirements of Conditions
19(f) through 19(k) with respect to that BMP shall be a violation of the Order of Conditions or
Certificate of Compliance. In the case of stormwater BMPs that are serving more than one lot, the
legally binding agreement shall also identify the lots that will be serviced by the stormwater BMPs. A
plan and easement deed that grants the responsible party access to perform the required operation
and maintenance must be submitted along with the legally binding agreement.
0

The responsible party shall operate and maintain all stormwater BMPs in accordance with the design
plans, the O&M Plan, and the requirements of the Massachusetts Stormwater Handbook.
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WPA Form 5 —Superseding Order of Conditions
Massachusetts Department of Environmental Protection
Bureau of Water Resources —Wetlands
Massachusetts Wetlands Protection Act M.G.L. c. 131, § 40

MassDEP File #
SE 20-1529

C. General Conditions Under Massachusetts Wetlands Protection Act (cont.)
g)

The responsible party shall:
1. Maintain an operation and maintenance log for the last three (3) consecutive calendar years
of inspections, repairs, maintenance and/or replacement of the stormwater management
system or any part thereof, and disposal (for disposal the log shall indicate the type of
material and the disposal location);
2. Make the maintenance log available to MassDEP and the Conservation Commission
Commission') upon request; and
3. Allow members and agents of the MassDEP and the Commission to enter and inspect the
site to evaluate and ensure that the responsible party is in compliance with the requirements
for each BMP established in the O&M Plan approved by the issuing authority.

h) Ail sediment or other contaminants removed from stormwater BMPs shall be disposed of in
accordance with all applicable federal, state, and local laws and regulations.

I)

Illicit discharges to the stormwater management system as defined in 310 CMR 10.04 are prohibited.

j)

The stormwater management system approved In the Order of Conditions shall not be changed
without the prior written approval of the issuing authority.

k)

Areas designated as qualifying pervious areas for the purpose of the Low Impact Site Design Credit
as defined in the MassDEP Stormwater Handbook, Volume 3, Chapter 1, Low Impact Development
Site Design Credits) shall not be altered without the prior written approval of the issuing authority.

I)

Access for maintenance, repair, and/or replacement of BMPs shall not be withheld. Any fencing
constructed around stormwater BMPs shall include access gates and shall be at least six inches
above grade to allow for wildlife passage.

Brief Project Description: Installation of two 220 kV offshore electric transmission cables within
Muskeaet Channel and Nantucket Sound.

Special Conditions (See pages 13 & 14 for Special Conditions numbered 1 through 15.)

D. Findings Under Municipal Wetlands Bylaw or Ordinance
To the extent that the Order is based on a municipal bylaw or ordinance, and not on the
Massachusetts Wetlands Protection Act or regulations, the Department has no jurisdiction to
supersede the local by-law order.
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WPA Form 5 —Superseding Order of Conditions
Massachusetts Department of Environmental Protection
Bureau of Water Resources —Wetlands.
Massachusetts Wetlands Protection Act M.G.L c. 131, po

MassDEP File #

SE 20-1529

E. Issuance
This Order is valid for three years from the date of issuance, unless otherwise specified
as a special condition pursuant to General Conditions 4 or 6.
issued by: Massachusetts Department of Environmental Protection:
Signature:

Kaik_a_tsk
James

anal

Chief, Wetlands & Waterways Program

Bureau of Water Resources

This Order is issued to the applicant as follows:

q

by Hand delivery on:

Date

kg by certified mall on: August 5,.2019

Date

Certified Mail # 7017 1450 0000 0281 2691
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WPA Form 5 —Superseding Order of Conditions
Massachusetts Department of Environmental Protection
Bureau of Water Resources —Wetlands
Massachusetts Wetlands Protection Act M.G.L. c. 131, § 40

MassDEP File #
SE 20-1529

F. Recording Information
This Order of Conditions must be recorded in the Registry of Deeds or the Land Court for the district in
which the land is located, within the chain of title of the affected property. In the case of recorded land, the
Final Order shall also be noted in the Registry's Grantor Index under the name of the owner of the land
subject to the Order. In the case of registered land, this Order shall also be noted on the Land Court
Certificate of Title of the owner of the land subject to the Order of Conditions. The recording information
on Page 10 of this form shall be submitted to the Department
Massachusetts Department of Environmental Protection —Southeast Region
Issuing Authority

Massachusetts Department of Environmental Protection —Southeast Region

To:

Issuing Authority

Please be advised that the Order of Conditions for the Project at
Muskeget Channel & Nantucket Sound, Edgartown

SE 20-1529

Project Address —Street & Town

DEP File Number

Has been recorded at the Registry of Deeds of:
Dukes

For.

Page

Book

County

Commonwealth of Massachusetts
Property Owner

and has been noted in the chain of title of the affected property in:

Book

Page

In accordance with the Order of Conditions Issued on:

Date

If recorded land, the instrument number identifying this transaction is:

Instrument Number

If registered land, the document numbef identifying this transaction

Document Number

Signature of Applicant

JM/dfg
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MassDEP File /I
SE 20-1529

G. Appeal Rights and Time Limits
The applicant, the landowner, any person aggrieved by the Superseding Order, Determination or other
Reviewable Decision as defined at 310 CMR 10.04, who previously participated in the proceedings
leading to this Reviewable Decision, the conservation commission, or any ten (10) residents of the city or
town where the land is located if at least one resident was previously a participant in the permit
proceeding, are hereby notified of their right to appeal this Reviewable Decision pursuant to M.G.L. c.30A,
10, provided the request is made by certified mail or hand delivery to the Department, along with the
appropriate filing fee and a MassDEP Fee Transmittal Form within ten (10) business days of the date of
issuance of this Superseding Order or Determination, and addressed to:

Case Administrator
Office of Appeals and Dispute Resolution
Department of Environmental Protection
One Winter Street, 2"'d Floor
Boston, MA 02108
A copy of the request (hereinafter aiso referred to as Appeal Notice) shall at the same time be sent by
certified mail or hand delivery to the Conservation Commission, the applicant, the person that requested
the Superseding Order or Determination, and the issuing office of the MassDEP at:
MassDEP
20 Riverside Drive
Lakeville, MA 02347

In the event that a ten resident group requested the Superseding Order or Determination, the Appeal
Notice shall be served on the designated representative of the ten resident group, whose name and
contact information is included in this Reviewable Decision (when relevant).

Contents of Appeal Notice
An Appeal Notice shall comply with the Department's Rules for Adjudicatory Proceedings, 310 CMR
1.01(6) and 310 CMR 10.05(7)(j), and shall contain the following information:
a)

b)

the MassDEP Wetlands File Number, name of the applicant, landowner if different from applicant,
and address of the project;
the complete name, mailing address, email address, and fax and telephone numbers of the party
filing the Appeal Notice; if represented by consultant or counsel, the name, fax and telephone
numbers, email address, and mailing address of the representative; if a ten residents group, the

c)
d)

c)

same information for the group's designated representative;
if the Appeal Notice is filed' by a ten (10) resident group, then a demonstration of participation by
at least one resident in the previous proceedings that led to this Reviewable Decision;
if the Appeal Notice is filed by an aggrieved person, then a demonstration of participation In the
previous proceeding that lead to this Reviewable Decision and sufficient written facts to
demonstrate status as a person aggrieved;
the names, telephone and fax numbers, email addresses, and mailing addresses of all other
interested parties, If known;

WPA Form 5 —
Order of Conditions • Pace 11 of 14

Vineyard
Vineyard Wind
Wind LLC
LLC
EFSB
EFSB 19-05
19-05
Exhibit
Exhibit VW-4
VW-4
Presiding
Presiding Officer:
Officer: M.
M. Kathryn
Kathryn Sedor
Sedor
Pages
Pages 23
23 of
of 29
29

WPA Form 5 —Superseding Order of Conditions
Massachusetts Department of Environmental Protection
Bureau of Water Resources —Wetlands
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

f)

g)
h)
I)

MassDEP File #

SE 20-1529

a clear and concise statement of the alleged errors contained in the Department's decision and
how each alleged error in inconsistent with 310 CMR 10.00 and does not contribute to the
protection of the Interests identified in the Wetlands Protection Act. M.G.L. c.131, § 40, including
reference to the statutory or regulatory provisions that the party filing the Appeal Notice alleges
has been violated by the Department's Decision, and the relief sought, including any specific
desired changes to the Department's decision;
a copy of the Department's Reviewable Decision that is being appealed and a copy of the
underlying Conservation Commission decision if the Reviewable Decision affirms the
Conservation Commission decision;
a statement that a copy of the request has been sent by certified mail or hand delivery to the
applicant and the conservation commission; and
if asserting a matter that is Major and Complex, as defined at 310 CMR 10.04, a statement
requesting that the Presiding Officer make a designation of Major and Complex, with specific
reasons supporting the request.

Filing Fee and Address
A copy of the Appeal Notice along with a MassDEP Fee Transmittal Form and a valid check or money
order payable to the Commonwealth of Massachusetts in the amount of one hundred dollars ($100) must
be mailed to:
Commonwealth of Massachusetts
Department of Environmental Protection
Commonwealth Master Lockbox
P.O. Box 4062
Boston, Massachusetts 02211
The request will be dismissed if the filing fee Is not paid, unless the appellant Is exempt or granted a
waiver. The filing fee Is not required If the appellant is a city or town (or municipal agency), county, district
of the Commonwealth of Massachusetts, or a municipal housing authority. The Department may waive
the adjudicatory hearing filing fee pursuant to 310 CMR 4.06(2) for a person who shows that paying the
fee will create an undue financial hardship. A person seeking a waiver must file an affidavit setting forth
the facts believed to support the claim of undue financial hardship together with the hearing request as
provided above.
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MassDEP File #

Massachusetts Wetlands Protection Act M.G.L c. 131, §40

SE 20-1529

Special Conditions:
1.

A copy of this Order shall be provided to all contractors and kept available onsite during all
phases of construction, until a Certificate of,Compllance has been issued by the Department.

2.

The File Number sign required by General Condition 10 shall be dearly displayed on any vessel
supporting the cable laying equipment

3.

As stated in Section 4 of the NOt Narrative (page A-18), a pre-lay grapnel run will be made. No
later than one week after the grapnel run is completed, the applicant shall submit the report to
MassDEP, MA DMF, and MA CZM identifying potential modifications to the proposed final cablelaying strategy. Any snags, potential environmental disturbances, and unexpected conditions
shall be included in this report.

4.

As specified in the Massachusetts Division of Marine Fisheries letter, on the Vineyard Wind LLC
Combined Chapter 91 &401 Water Quality Certification Application, to Mr. David Wong, dated
March 6, 2019; installation of the non-HDD section of the cables to be installed in the northern
portions of Nantucket Sound shall be prohibited from April 1 to June 30.

5.

The applicant, or its contractor, shall make every effort to complete the project within the
permitted timeframe. Should the applicant, or their contractor, fail to complete the project and
wish to request an amendment to this Order for incursion into the no-dredge period, the written
request shall be received by the Department no later than March 1e. The following information
shall be included in the request
a.
b.
c.
d.
e.
f.
g.
h.
I.

the date on which dredging started,
the number of days and hours per day the dredge operated,
expected daily average production rate and the actual daily average production rate,
an explanation of why the project failed to remain on schedule,
an account of efforts made to get the project back on schedule,
a plan depicting the areas that remain to be dredged,
the number of cubic yards of material that remain to be dredged,
an accurate estimate of the number of days required to complete the project,
an evaluation of the impact of continued dredging on the species of concern, a description of
any efforts that will be made to minimize the impacts of the project on the species of concern,
and a realistic assessment of any societal/financial effects of a denial of permission to
continue dredging.

The Department will share the information with other state agencies and a decision to grant or
deny the amendment shall be made by April 1st. Requests for amendment received after March
15th will be considered at the Department's discretion.
6. Prior to the commencement of cable laying operations, the applicant shall implement a preconstruction benthic habitat monitoring plan.
7.

Twelve months after completion of the cable laying operations, the applicant shaft implement the
post-construction benthic habitat monitoring plan.

Order of CondItIons • Page 13 of 14
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SE 20-1529

8.

At least three months prior to the start of dredging activities, the applicant shall submit a Fisheries
Survey Plan to MassDEP for review and approval. A post-construction survey shall be generated
and submitted one year after the cable laying is completed.

9.

At least three months prior to the start of dredging activities, the applicant shall submit a Shellfish
Survey Plan to MassDEP for review and approval. A post-construction survey shall be generated
and submitted one year after the cable laying is completed.

10. At least 12 months prior to the start of cable-laying activities, a survey plan of eelgrass beds at
Cape Pogue shall be submitted to MassDEP for review and approval. A post-construction
eelgrass map shall be generated and submitted one year after the cable laying is completed.
11. Based on a comparison of the pre-construction monitoring data and the results of the postconstruction monitoring, if the Department determines that any resource areas disturbed by
construction impacts have not substantially returned to their former productivity, the Department
may require additional compensatory mitigation. MassDEP shall consult with other state and

federal agencies and specify what additional measures are to be implemented by the permittee.
12. The applicant shall conduct simultaneous turbidity monitoring during dredging operations
Including but not limited to trailing suction hopper dredging, clamshell bucket, mass now
excavator), cable installation (such as jet plowing, and mechanical plowing) and other
construction activities. The applicant shall submit a turbidity (NTU) and Total Suspended Solids
TSS) monitoring plan to MassDEP for review and approval, and send a copy to CZM, within
eight weeks of the effective date of this Order or four weeks prior to the commencement of the
dredging/plowing operation whichever comes first. At a minimum, the monitoring plan shall
include monitoring locations, frequency of monitoring, types of monitoring equipment, proposed
action level for implementation of corrective action or BMPs, level for stop work, background
monitoring locations, and frequency. TSS concentrations associated with dredging and cable
installation at the avian foraging hot spot shall be monitored to verify the Suspended Sediment

Model results.
13. As specified In Section 4.2.3 of the NOI (page A-21), acceptable methods of cable protection
include rock placement, concrete mattresses, and half-shell pipes.
14. In construction areas where large boulders are encountered, boulder relocation may be employed
prior to cable installation. Boulder relocation may be accomplished by means of a grab that lifts
the boulders clear of the cable corridor, or by using a plow-like tool that pushes the boulders
aside.
15. Upon completion of construction activities, and in conjunction with requesting a Certificate of
Compliance, the applicant shall prepare and submit an "As-Built' plan depicting the final cable
location and depth.
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ATTACHMENT FOR VINEYARD WIND
ORDER OF CONDITIONS
SE20-1529
Edgartown Fife 5-19

on 27 June
At a duly noticed and advertised meeting of the Edgartown Conservation Commission held
2019 , the Commission voted to issue an Order of Conditions prohibiting the installation and

maintenance of two submarine cables, as per 310 CRM 10.05 (6)(c). The Commission found that the
applicant failed to submit sufficient information to evaluate the short-term and long-term adverse
effects on marine fisheries and land containing shellfish. The applicant failed to submit sufficient
information to describe the site. The Commission also found that the area is significant to storm

damage prevention, flood control, and protection of wildlife habitat.

The project does not meet the performance standards contained in 310 CMR 10.25 and 10.34.

FINDINGS:

The Commission found that the project will have short-term and long-term adverse effects on water

quality, finfish habitat, important food for wildlife and shellfish, distribution of sediment, and the natural
topography of the ocean floor. The Commission also found that the project will result in permanent
conversion of habitat for marine fisheries and land containing shellfish.

The work involved in installing and maintaining the project includes, but is not limited to, a pre-lay
grapple run, cable laying, vessel anchoring, and cable protection. The applicant described three typical
techniques for the cable installation, and five other possible techniques. Given the high-energy marine
environment inevitable delays can be expected. The applicant has presented, as outlined in the BOEM
Draft Environmental Impact Statement, the best case scenario for impacts to the marine resources. The
report highlights minor to moderate short-term and long-term impacts based on best case scenarios,

and did not take Into account the delays in installation of the cables that are inevitable in the highenergy and abrasive marine environment of Muskeget Channel. NOAA also noted that "...many of the
conclusory statements relating to the scale of impacts for the biological resources...are not well
supported....Speciflcally, impacts categorized as major appear under inclusive, while impacts designated
moderate seem overly inclusive."

The applicant did not sufficiently outline or present evidence that maintenance of the cables, over the
anticipated life span of 30 years, would not have any long-term or short-term adverse Impacts on the
interests cited above. Recently a problem with the a cable for WHOI Met Mast that runs from South

Beach in Edgartown Just offshore took many months longer to fix than anticipated. The marine
environment of the near shore areas off South Beach is much more forgiving than the high energy
environment of Muskeget Channel. Therefore, repairs and maintenance, which are expected to occur,
will likely result in delays much longer than those experienced by WHOI. These delays will result in
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additional short-term and long-term adverse impacts on marine resources and possible permanent

habitat conversion.

Therefore the Commission found that the environmental impacts on the resource areas have been
under estimated, and believes that the short-term and long-term impacts can be expected to surpass
the estimate and predictions offered by the applicant. This finding echoes the concerns NOAA voiced

after the draft BOEM report was released. NOAA stated that: " The conclusion that the impacts to
benthic resources would be negligible from the project is not supported by the information provided...."

NOAA recommended that the indirect impacts from the cable installation receive further attention.
NOAA also noted that the impacts to the epifauna, which is an important benthic resource found on
hard/bottom/complex habitats, are absent from the BOEM report.

Comparative studies for cable laying techniques used in Europe are not sufficient to describe the
environment of Muskeget Channel. Comparable studies cited by the applicant, designed to anticipate
recolonization and recovery of the marine and benthic habitats, are not sufficient to describe the
impacts to Muskeget Channel. Particle sediment studies for the Block Island wind farm are not sufficient
or comparable to describe the impacts in Muskeget Channel.

The applicant did not present sufficient evidence or studies directly related to the environment of
Muskeget Channel that demonstrate no short- or long-term adverse effects outside the natural

fluctuations in the environment.

The applicant states that the project will result in unavoidable temporary impacts to offshore wetland
resource areas. The applicant also states that the project will avoid sensitive habitats, and where
impacts cannot be avoided, the project will attempt to minimize those adverse impacts. The
Commission found that the post-construction survey methodologies and protocol have yet to be fully
identified and therefore, quantifying attempts to minimize those impacts are premature at best.

The Commission found the proposed decommissioning plan submitted by Vineyard Wind to be
incomplete and inadequate for substantive review and approval.

DISCUSSION:

Cable is proposed to be buried "in the stable seabed beneath the mobile features such as sand waves."
There is no 'stable seabed' —it is all subject to scouring to depths that vary depending on the strength
and direction of the currents. That will change with the phase of the moon, time of year, storms, and the

co-incidence of those events.
The dynamic nature of the location, both above and beneath the surfaces (air/water, water/seabed),
means work on cable burial is likely to be interrupted, especially during the times of year when weather

events are most likely to occur. This will probably result in the need for some work such as the
preparation of the cable burial pathways to be re-done. The time frame for cable installation will likely
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be extended beyond the time frame projected by Vineyard Wind, with the subsequent magnification of
negative impacts to the resource area.
Given the near certainty ofcables becoming exposed, additional measures such as re-burial or armoring
will need to be undertaken, increasing the impact to the resource area. At certain times of year (late fall

through spring), work may not be possible due to weather events. These are also the times of year that
there is an increased risk of the cables becoming exposed.

The time of year (late spring through summer) that is most conductive to uninterrupted work is also the
time when more species of finfish are present and using the area for feeding and reproduction,

presenting a greater risk to the health of their populations.
in the spring many species of fin and shellfish become more active. Fin and shellfish spawning is largely a
function of water temperature. Any disruptive activity at the time of year coinciding with spawning will,
in all probability, impact reproductive success. During the larval stage of growth, feeding is primarily on
algae and zooplankton, which are particularly susceptible to mortality due to sedimentation and
degradation of water quality.
Migrating finfish follow corridors learned during their juvenile stage, almost always in deeper channels

that provide protection from predation, yet have ready access to shallower feeding areas. Muskeget
Channel clearly fulfills these requirements. Disruption during migration, especially repetitive disruption,
can have long-term impacts on the health of the various species that use the corridor. The smaller
species that are resident populations provide food for the migrating populations, and are vulnerable to
any disturbance that degrades their habitat. [See Figure 41n the NOI.) Resident populations of finfish
also depend on the abundance of smaller species and are similarly vulnerable.
The currents in the channel are strong and serve as a means of broadcasting the eggs and larvae to
adjacent areas. A negative impact on the dispersal of eggs and larvae can be expected if dredging and
anchoring occur during late spring/early summer.

Material that is displaced during dredging will alter the nature of the seabed. The assumption that such
displacement is benign is unsupported and probably incorrect. Dredging is predicted to occur over a
significant portion of the proposed cable corridor [See Section 5.3.1and Figures 3 and 6 in the N01.]
Migration of the dredged material is highly probable and is expected to occur. The entire corridor is
listed as Priority Habitat for state-listed rare species. A negative impact of unpredictable magnitude is
unavoidable.
Anchoring of vessels during cable installation is likely to occur over the entire length of the proposed
corridor. [See Section 4.2.2 and 5.3.2.) Both anchoring and cable sweep are admitted to be disruptive to

the structure of the seabeciand the bent* habitat. There is no attempt to quantify the impact, but it
will be negative. Impact will increase with the frequency and length of anchoring activity.

All of the above are factors that were considered to be unacceptable to the health of the environment
of Muskeget Channel, and thus a denial of the Vineyard Wind NOI is necessary.
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OFFICES

OF PAUL REVERE, III

226 River View Lane
Centerville,

Massachusetts 02632

508)

237- 1620

revereiii@aol. com

June 12, 2019
Office of Appeals and Dispute Resolution

Via Certified/Overnight Mail

Massachusetts Department of
Environmental Protection
One Winter Street, 2nd Floor
Boston, Massachusetts 02108

RE: Request for Adjudicatory Hearing
Superseding Amended Order of Conditions -- SE3-5681
To whom it may concern:

On Thursday, July 18, 2019, the Department of Environmental Protection's Southeast
Regional Office (" DEP-SERO") issued a superseding amended order of conditions
affirming the order of conditions issued by the Barnstable Conservation Commission

BCC") to to the Vineyard Wind, LLC, to construct an underground cable within a town
beach pursuant to the Wetlands Protection Act, as amended by the Rivers Protection Act
WPA"), M.G.L. ch. 131, Sec. 40.

A copy of the Superseding Amended Order of

Conditions is attached as Exhibit One.

Pursuant to 310 C.M.R. 10.05(7)(j), Mark Akselson, as trustee of the Charles Akselrad
Revocable Trust through his attorney, Paul Revere, III, hereby appeals the issuance of the
order of conditions. Mark Akselson as trustee owns a property located at 861 Craigville

Beach Road which immediately abuts the Covell's Beach project site and is aggrieved by
the project as his property is within the same coastal beach, coastal dune, and barrier beach
system. As such, Mr. Akselson is aggrieved by the issuance of the amended order of
conditions.
Mr. Akselson was the party who requested that DEP-SERO issue a superseding order of
conditions, a site visit was held at Covell's Beach wherein evidence was presented by
himself and his representatives regarding the project, and his representatives submitted
written comments to DEP-SERO. As such, Mr. Akselson has standing to request an
adjudicatory hearing on the order of conditions.
Mr. Akselson hereby appeals the issuance of the superseding order of conditions for,

including but not limited to, the following reasons:
1.

The DEP-SERO approved the project as a " Limited Project" pursuant to 310
1

Vineyard Wind LLC

Vineyard Wind LLC
EFSB 19-05
EFSB 19-05
Exhibit VW-5
Exhibit VW-5
Presiding
PresidingOfficer:
Officer:M.M.Kathryn
KathrynSector
Sedor
Pages 2 of 31
Pages 2 of 31
C.M.R. 10.24(7)(b). Vineyard Wind did not request approval under 310 C.M.R.
10.24(7)(b) before the Barnstable Conservation Commission or DEP-SERO and, without
such requests, DEP-SERO cannot approve the project as a "Limited Project."
2.

Vineyard Wind is not a "public utility" and, therefore, is not eligible for approval as

a "Limited Project" pursuant to 310 C.M.R. 10.24(7)(b). See Boston Edison Co. v. Boston
Redev. Auth., 374 Mass. 37 (1977).
3.

The " Limited

Project"

exemption

is limited

to " electrical

distribution or

transmission lines," but the superseding order of conditions approves the installation of
transition vaults.
4.

The superseding order of conditions does not comply with the requirements of 310

C.M.R. 10.24(7)(b)4 because " adverse effects during construction are [ not] minimized
using best available measures."

5.

The superseding order of conditions does not comply with the requirements of 310

C.M.R. 10.24(7)(b)4 because the "structures [are not] designed to minimize using the best
available measures adverse effects on the relevant interests of M.G.L. ch. 131, Sec. 40 due

to changes in wave action or sediment transport on adjacent . . . coastal beaches, coastal
dunes . . . or barrier beaches.
Attached to this request as Exhibit Two is a copy of the required fee transmittal form and

accompanying check.
As shown below, a copy of this document including all attachments has been sent to the

applicant

Vineyard

Wind,

LLC,

the

Barnstable

Conservation

DEP-SERO.

Please contact me if you have any questions regarding this letter.
Very truly yours

Paul Revere, III

cc: Barnstable Conservation Commission (certified mail)
Vineyard Wind, LLC (certified mail)

DEP-SERO (certified mail)
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Commonwealth of Massachusetts
Executive Office of Energy & Environmental Affairs

Department of Environmental Protection
Southeast Regional Office .20 Riverside Drive, Lakeville MA

02347 • 508-946-2700

Charles D. Baker
Governor

Kathleen A. Theoharides
Secretary

Karyn E. Polito

Martin Suuberg

Lieutenant Governor

Commissioner

JUL 1 8 2019
Mark Akselson, Trustee

RE:

BARNSTABLE —Wetlands

do Paul Revere, III, Esq.

File No. SE 3-5681

226 River View Lane

Superseding Order of

Centerville, Massachusetts 02632

Conditions —Affirmation

Dear Mr. Akselson,
Following an in-depth review of the above-referenced file, and in accordance with

Massachusetts General Laws, Chapter 131, § 40, the Department of Environmental Protection
has issued the enclosed Superseding Order of Conditions (SOC). Pursuant to 310 CMR
10.05(7)(i) of the Wetlands Protection Act Regulations, the enclosed SOC affirms the Barnstable

Conservation Commission's Order of Conditions issued May 23, 2019 approving the installation
of: two 220 kilovolt submarine electric transmission cables within Land Under the Ocean; two

cable connection/transition vaults beneath a paved asphalt parking lot within Land Subject to
Coastal Storm Flowage; and cable duct banks beneath the parking lot and under a Coastal Dune
and existing roadway within Land Subject to Coastal Storm Flowage. The submarine cable will

be installed approximately 5 to 8 feet below the Land Under the Ocean. The cable will then
transition by means of Horizontal Directional Drilling (HDD) approximately thirty feet under the

Coastal Beach. The cable vaults and duct banks will be set at least three feet below the bottom
of paved asphalt parking lot and dune. The cables will continue within the existing roadway to
the upland.
The Department has determined that the proposed project qualifies as a Limited Project
pursuant to 310 CMR 10.24(7)(b) which authorizes the construction, operation and maintenance

of underground public utilities including electrical distribution or transmission lines. A thorough
review of project alternatives has been completed through both the Massachusetts Environmental
Policy Act (MEPA) process and the Energy Facilities Siting Board (EFSB) proceedings. Any

adverse effects during construction are proposed to be minimized by use of HDD, location of the
staging and work areas within the existing paved parking lot, and timing of the construction
activities. The proposal includes a dune restoration and planting plan to insure that the
vegetation and contours of the area are substantially restored upon completion of construction.
There will be no impacts to any salt marsh. There are no new roads, sewer lines or fuel lines

proposed under this Notice of Intent. As stated above, the conduits and structures have been
designed to minimize, using best available measures, adverse effects on the relevant interests of

This information is available In alternate format. Contact Michelle Waters-Ekanem, Director of Diversity/Civil Rights at 617-292-5751.
TTY# MassRelay Service 1-800.439-2370
MassDEP Website: www mass.gov/dep
Printed on Recycled Paper
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M.G.L. c. 131, § 40 due to changes in wave action or sediment transport on adjacent coastal
banks, coastal beaches, coastal dunes, salt marshes or barrier beaches.
In the Department's opinion, the project as proposed and conditioned herein adequately

protects the interests of the Wetlands Protection Act. Please be advised that the Department

reserves the right, should there be further proceedings in the matter, to raise additional issues and
present further evidence as may be appropriate.
If you have any questions concerning this Order, please do not hesitate to contact

Daniel F. Gilmore at (508) 946-2808.
Very truly yours,
k\k-J.1.01At

JamesMahala, Chief
Wetlands & Waterways Program

Bureau of Water Resources
JM/dfg
Enclosure
cc:

Barnstable Conservation Commission
Vineyard Wind LLC
ATTN: Eric Stephens

700 Pleasant Street, Suite 500
New Bedford, MA 02740
Certified Mail # 7017 1450 0000 0281 2684
Massachusetts Division of Fisheries and Wildlife

Natural Heritage & Endangered Species Program
ATTN: Amy Hoenig
1 Rabbit Hill Road

Westborough, MA 01581
Massachusetts Division of Marine Fisheries
ATTN: John Logan
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New Bedford, MA 02744
EOEEA - MEPA Unit

ATTN: Purvi Patel ( EEA# 15787)
100 Cambridge Street, Suite 900

Boston, MA 02114
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ATTN: Dave Hill
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DEP File Number:

Massachusetts Department of Environmental Protection

SE 3-5681

Bureau of Resource Protection —Wetlands

WPA Form 5-Superseding Order of Conditions - Affirmation
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

A. General Information
From:

Massachusetts Department of Environmental Protection
Issuing Authority

This issuance is for:

El

To:

Superseding Order of Conditions —Affirmation

Applicant:

Property Owner (if different from applicant):

Vineyard Wind LLC, ATTN: Erich Stephens
Name

Town of Barnstable
Name

700 Pleasant Street, Suite 510

367 Main Street

Address

Address

New Bedford

MA

02740

Hyannis

MA

02601

City/Town

State

Zip Code

City/Town

State

Zip Code

1. Project Location:

Covell's Beach & Nantucket Sound, 857 Craigville Beach Road

Barnstable (Centerville)

Street Address

City/Town

225

006

Assessors Map/Plat Number

Parcel/Lot Number

2. General Description of Approved Project:

Installation of two 220 kV submarine electric transmission cables in Nantucket Sound, and an
onshore duct bank system within the Town of Barnstable beneath a paved parking lot,
under a coastal dune and existing roadway within Land Subject to Coastal Storm Flowage.
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WPA Form 5-Superseding Order of Conditions - Affirmation
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

3. Final Approved Plans and Other Documents (if different from those listed in Order of Conditions):
Revised Through

Covell's Beach Subsea Cable Landing and Transition Plan (Sheet 015 of 028)

5-10-2019

Title

Date

Mark S. Bartlett, P.E.
Signed and Stamped by

Bore #1 —Example Staging Area Set-up for HDD Installation Conceptual Sketch
Title

5-9-2019
Date

Scaled Plan View and Cross-Sections of Cable Corridor —Vineyard Wind NOI Figure 2
Offshore Export Cable Corridor - Vineyard Wind NOI Figure 3

JUL 1 8 2019

4. Date of Issuance:

Certified Mail #7017 1450 0000 0281 2684

B. Findings
The Department hereby finds that the project as proposed is approved subject to the following conditions:

In accordance with 310 CMR 10.05(7)(i), this Superseding Order of Conditions affirms the Order of Conditions
issued by the Barnstable Conservation Commission on May 23, 2019. The Order of Conditions is attached and
is incorporated by reference.

1. All work shall comply with the conditions contained in the attached Order of Conditions, subject to the
following modifications:
a. The work shall comply with the plans referenced in this Superseding Order, if different from those listed in the
Order of Conditions. Any change to the plans referenced herein shall require the applicant to inquire of the
Department in writing whether the change is significant enough to require the filing of a new Notice of Intent.
b. The work authorized hereunder shall be completed within three years from the date of this Superseding Order
unless otherwise specified below by the Department.
c. Requests for extensions in accordance with General Condition #5 shall be submitted to the Department.
d. Proof of recording in accordance with General Condition #9 shall be submitted to the Department.
e. Requests for a Certificate of Compliance in accordance with General Condition #12 shall be submitted to the
Department, and wetland boundary flags shall remain in place pursuant to General Condition #17 until a
Certificate of Compliance has been issued by the Department.

f. The Department makes no findings and imposes no conditions pursuant to a municipal bylaw or ordinance.
g. Other: Pursuant to 310 CMR 10.05 (6)(g), the Order shall be recorded prior to the commencement of
construction. This Condition supersedes the requirement to record the Order within one month of receipt of the
Order as stated in Special Condition 1 on page 10.1 of the Barnstable Conservation Commission's May 23,
2019 Order.
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DEP File Number:

Massachusetts Department of Environmental Protection

SE 3-5681

Bureau of Resource Protection —Wetlands

WPA Form 5-Superseding Order of Conditions - Affirmation
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

Issuance
Issued by: Department of Environmental Protection

JUL .

Signature:
Jam

lV hala, Chief, Wetlands & Waterways Program

1 8 2019.

Date

Bureau of Water Resources

C) Appeal Rights and Time Limits
The applicant, the landowner, any person aggrieved by the Superseding Order, Determination or other Reviewable
Decision as defined at 310 CMR 10.04, who previously participated in the proceedings leading to this Reviewable
Decision, the conservation commission, or any ten (10) residents of the city or town where the land is located if at
least one resident was previously a participant in the permit proceeding, are hereby notified of their right to appeal
this Reviewable Decision pursuant to M.G.L. c.30A, § 10, provided the request is made by certified mail or hand
delivery to the Department, along with the appropriate filing fee and a MassDEP Fee Transmittal Form within ten
10) business days of the date of issuance of this Superseding Order or Determination, and addressed to:
Case Administrator

Office of Appeals and Dispute Resolution
Department of Environmental Protection

One Winter Street, 2nd Floor
Boston, MA 02108.
A copy of the request ( hereinafter also referred to as Appeal Notice) shall at the same time be sent by certified mail
or hand delivery to the Conservation Commission, the applicant, the person that requested the Superseding Order or
Determination, and the issuing office of the MassDEP at:
MassDEP
20 Riverside Drive
Lakeville, MA 02347

In the event that a ten resident group requested the Superseding Order or Determination, the Appeal Notice
shall be served on the designated representative of the ten resident group, whose name and contact

information is included in this Reviewable Decision (when relevant).
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Contents of Appeal Notice

An Appeal Notice shall comply with the Department's Rules for Adjudicatory Proceedings, 310 CMR 1.01(6) and
310 CMR 10.05(7)(j),and shall contain the following information:

a)

the MassDEP Wetlands File Number, name of the applicant, landowner if different from applicant, and

address of the project;
b)

the complete name, mailing address, email address, and fax and telephone numbers of the party filing the
Appeal Notice; if represented by consultant or counsel, the name, fax and telephone numbers, email address,
and mailing address of the representative; if a ten residents group, the same information for the group's

designated representative;
c)

if the Appeal Notice is filed by a ten (10) resident group, then a demonstration of participation by at least one
resident in the previous proceedings that led to this Reviewable Decision;

d)

if the Appeal Notice is filed by an aggrieved person, then a demonstration of participation in the previous
proceeding that lead to this Reviewable Decision and sufficient written facts to demonstrate status as a
person aggrieved;

e)

the names, telephone and fax numbers, email addresses, and mailing addresses of all other interested parties,
if known;

f)

a clear and concise statement of the alleged errors contained in the Department's decision and how each
alleged error in inconsistent with 310 CMR 10.00 and does not contribute to the protection of the interests
identified in the Wetlands Protection Act, M.G.L. c.131, § 40, including reference to the statutory or
regulatory provisions that the party filing the Appeal Notice alleges has been violated by the Department's
Decision, and the relief sought, including any specific desired changes to the Department's decision;

g)

a copy of the Department's Reviewable Decision that is being appealed and a copy of the underlying
Conservation Commission decision if the Reviewable Decision affirms the Conservation Commission
decision;

h)

a statement that a copy of the request has been sent by certified mail or hand delivery to the applicant and the
conservation commission; and

i)

if asserting a matter that is Major and Complex, as defined at 310 CMR 10.04(1), a statement requesting that
the Presiding Officer make a designation of Major and Complex, with specific reasons supporting the
request.

Filing Fee and Address
A copy of the Appeal Notice along with a MassDEP Fee Transmittal Form and a valid check or money order payable
to the Commonwealth of Massachusetts in the amount of one hundred dollars ($100) must be mailed to:
Commonwealth of Massachusetts
Department of Environmental Protection
Commonwealth Master Lockbox

P.O. Box 4062
Boston, Massachusetts 02211
The request will be dismissed if the filing fee is not paid, unless the appellant is exempt or granted a waiver. The

filing fee is not required if the appellant is a city or town (or municipal agency), county, district of the
Commonwealth of Massachusetts, or a municipal housing authority. The Department may waive the adjudicatory
hearing filing fee pursuant to 310 CMR 4.06(2) for a person who shows that paying the fee will create an undue
fmancial hardship. A person seeking a waiver must file an affidavit setting forth the facts believed to support the
claim of undue fmancial hardship together with the hearing request as provided above.
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Massachusetts Department of Environmental Protection

Provided by MassDEP:

SE3-5681

Bureau of Resource Protection - Wetlands

MassDEP File #

WPA Form 5 —Order

f Conditions

Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

eDEP Transaction #

BARNSTABLE
City/Town

A. General Information
Please note:
this form has
been modified
with added
space to
accommodate
the Registry
of Deeds
Requirements

BARNSTABLE

1. From:
2.

3.

Conservation Commission

This issuance is for
check one):
To:

a.

b. 0

Amended Order of Conditions

Applicant:

Erich

Stephens

a. First Name

b. Last Name

Important:
When filling

Vineyard Wind LLC

out forms on

c. Organization

the

700 Pleasant Street, Suite 510

computer,
use only the

Order of Conditions

d. Mailing Address

tab key to
move your

New Bedford

MA

02740

e. City/Town

f. State

g. Zip Code

cursor - do
not use the
return key

4. Property Owner (if different from applicant):

a. First Name

b. Last Name

Town of Barnstable
c. Organization
maan

367 Main Street
d. Mailing Address

5.

Hyannis

MA

02601

e. City/Town

f. State

g. Zip Code

Project Location:

Covell's Beach and Nantucket Sound, 857
Craigville Beach Rd.

Centerville

225

006

c. Assessors Map/Plat Number

d. Parcel/Lot Number

Latitude and Longitude, if known:

wpaform5.doc • rev. 6/16/201$

b. City/Town

d
d. Latitude

IT1
e. Longitude
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Provided by MassDEP:

Massachusetts Department of Environmental Protection

SE3-5681

Bureau of Resource Protection - Wetlands

MassDEP File #

WPA Form 5 —Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

eDEP Transaction #

BARNSTABLE
City/Town

A. General Information (cont.)
6.

Property recorded at the Registry of Deeds for (attach additional information if more than
one parcel):

BARNSTABLE

C 59198, LCP 12134-D, Lot 3

a. County

b. Certificate Number (if registered land)

475

118

c. Book

d. Page

4/25/2019

5/14/2019

5/23/2019

a. Date Notice of Intent Filed

b. Date Public Hearing Closed

c. Date of Issuance

7.

Dates:

8.

Final Approved Plans and Other Documents (attach additional plan or document references
as needed):

Revised Plan
a. Plan Title

Epsilon Associates, Inc.

Mark S. Bartlett, P.E.

b. Prepared By

c. Signed and Stamped by

5/9/2019

1" = 30'

d. Final Revision Date

e. Scale

For additional plans see Special Conditions, Page 10.1)
f. Additional Plan or Document Title

g. Date

B. Findings
t.

Findings pursuant to the Massachusetts Wetlands Protection Act:
Following the review of the above-referenced Notice of Intent and based on the information

provided in this application and presented at the public hearing, this Commission finds that
the areas in which work is proposed is significant to the following interests of the Wetlands
Protection Act (the Act). Check all that apply:
a.

d.

2.

El

Public Water Supply

b.

0

Land Containing Shellfish

c.
f.

0

Private Water Supply

e.

El

Fisheries

0

Groundwater Supply

h.

0

Storm Damage Prevention i.

El Prevention of
Pollution
Protection of
Wildlife Habitat
0

Flood Control

This Commission hereby finds the project, as proposed, is: (check one of the following boxes)

Approved subject to:
a. [

3] the following conditions which are necessary in accordance with the performance
standards set forth in the wetlands regulations. This Commission orders that all work shall
be performed in accordance with the Notice of Intent referenced above, the following
General Conditions, and any other special conditions attached to this Order. To the extent
that the following conditions modify or differ from the plans, specifications, or other
proposals submitted with the Notice of Intent, these conditions shall control.

wpaform5 doc • rev 6/1612015
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Massachusetts Department of Environmental Protection

Provided by MassDEP:
SE3-5681

Bureau of Resource Protection - Wetlands

MassDEP File #

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

eDEP Transaction #

BARNSTABLE
City/Town

B. Findings (cont.)
Denied because:
b.

q

the proposed work cannot be conditioned to meet the performance standards set forth

in the wetland regulations. Therefore, work on this project may not go forward unless and
until a new Notice of Intent is submitted which provides measures which are adequate to

A description of
the performance standards which the proposed work cannot meet is attached to this
Order.
protect the interests of the Act, and a final Order of Conditions is issued.

c.

0

the information submitted by the applicant is not sufficient to describe the site, the work,

or the effect of the work on the interests identified in the Wetlands Protection Act.
Therefore, work on this project may not go forward unless and until a revised Notice of

Intent is submitted which provides sufficient information and includes measures which are

A
description of the specific information which is lacking and why it is necessary is

adequate to protect the Act's interests, and a final Order of Conditions is issued.

attached to this Order as per 310 CMR 10.05(6)(c).
3.

0

Buffer Zone Impacts: Shortest distance between limit of project

disturbance and the wetland resource area specified in 310 CMR 10.02(1)(a)

a. linear feet

Inland Resource Area Impacts: Check all that apply below. (For Approvals Only)
Resource Area

4.

Bank

5.

Bordering

Vegetated Wetland
6.

Proposed

Permitted

Proposed

Permitted

Alteration

Alteration

Replacement

Replacement

a. linear feet

b. linear feet

c. linear feet

d. linear feet

a. square feet

b. square feet

c. square feet

d. square feet

a. square feet

b. square feet

c. square feet

d. square feet

e. c../y dredged

f. ciy dredged

a. square feet

b. square feet

c. square feet

d. square feet

e. cubic feet

f. cubic feet

g. cubic feet

h. cubic feet

a. square feet

b. square feet

c. cubic feet

d. cubic feet

e. cubic feet

f. cubic feet

a. total sq. feet

b. total sq. feet

c. square feet

d. square feet

e. square feet

f. square feet

g. square feet

h. square feet

1. square feet

j. square feet

Land Under
Waterbodies and
Waterways

7.

El

Bordering Land

Subject to Flooding
Cubic Feet Flood Storage
8.

0

Isolated Land

Subject to Flooding
Cubic Feet Flood Storage

9.

1=1 Riverfront Area

Sq ft within 100 ft
Sq ft between 100200 ft

wpaform5 doc • rev. 6/16'2015
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Bureau of Resource Protection - Wetlands

MassDEP File #

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

eDEP Transaction #

BARNSTABLE
City/Town

B. Findings (cont.)
Coastal Resource Area Impacts: Check all that apply below. ( For Approvals Only)
Proposed

Alteration
10. q Designated Port
Areas
Ej Land Under the
Ocean

Permitted
Alteration

Proposed
Replacement

Permitted
Replacement

Indicate size under Land Under the Ocean, below
760,000
a. square feet

b. square feet

1,300
c. ely dredged
12.

q

Barrier Beaches

13.

q

Coastal Beaches

14.

E)

Coastal Dunes

15.

q

Coastal Banks

16. q Rocky Intertidal
Shores
17.

q Salt Marshes

18. q

cu yd
a. square feet

cu yd

b. square feet

c. nourishment

a. square feet

b. square feet

c. nourishment

d. nourishment

a. linear feet

b. linear feet

a. square feet

b. square feet

a. square feet

b. square feet

c. square feet

d. square feet

a. square feet

b. square feet

c. dy dredged

d. c/y dredged

a. square feet

b. square feet

c. square feet

d. square feet

2,100

cu yd

d. nourishment
cu yd

Land Under Salt

Ponds

19.

d. c/y dredged

Indicate size under Coastal Beaches and/or Coastal Dunes
below

q

Land Containing
Shellfish

20. q

Fish Runs

Indicate size under Coastal Banks, Inland Bank, Land Under
the Ocean, and/or inland Land Under Waterbodies and
Waterways, above

a. cly dredged

Land Subject to

21.

Coastal Storm

b. c/y dredged

5,500
a. square feet

b. square feet

a. total sq. feet

b. total sq. feet

c. square feet

d. square feet

e. square feet

f. square feet

g. square feet

h. square feet

i. square feet

j. square feet

Flowage

22.

q

Riverfront Area

Sq ft within 100 ft
Sq ft between 100200 ft

wpaform5 doc • rev 6116/2015
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MassDEP File #

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

eDEP Transaction #

BARNSTABLE
City/Town

B. Findings (cont.)
23. If the
project is for
the purpose of
restoring or
enhancing a
wetland
resource area
in addition to
the square
footage that
has been
entered in
Section 6.5.c
BVVV) Or

B.17.c (Salt
Marsh) above,
please enter
the additional
amount here.

23.

q Restoration/Enhancement •:

a. square feet of BM

b. square feet of salt marsh

Stream Crossing(s):

24.

a. number of new stream crossings

b. number of replacement stream crossings

C. General Conditions Under Massachusetts Wetlands Protection Act
The following conditions are only applicable to Approved projects.

1.

Failure to comply with all conditions stated herein, and with all related statutes and other
regulatory measures, shall be deemed cause to revoke or modify this Order.

2.

The Order does not grant any property rights or any exclusive privileges; it does not
authorize any injury to private property or invasion of private rights.

3.

This Order does not relieve the permittee or any other person of the necessity of complying
with all other applicable federal, state, or local statutes, ordinances, bylaws, or regulations.

4.

The work authorized hereunder shall be completed within three years from the date of this
Order unless either of the following apply:
a. The work is a maintenance dredging project as provided for in the Act; or
b.

c.

The time for completion has been extended to a specified date more than three years,
but less than five years, from the date of issuance. If this Order is intended to be valid
for more than three years, the extension date and the special circumstances warranting
the extended time period are set forth as a special condition in this Order.
If the work is for a Test Project, this Order of Conditions shall be valid for no more than

one year.

5.

This Order may be extended by the issuing authority for one or more periods of up to three
years each upon application to the issuing authority at least 30 days prior to the expiration
date of the Order. An Order of Conditions for a Test Project may be extended for one
additional year only upon written application by the applicant, subject to the provisions of 310
CMR 10.05(11)(f).

6.

If this Order constitutes an Amended Order of Conditions, this Amended Order of
Conditions does not extend the issuance date of the original Final Order of Conditions and
the Order will expire on 5/23/2022 unless extended in writing by the Department.

7.

Any fill used in connection with this project shall be clean fill. Any fill shall contain no trash,
refuse, rubbish, or debris, including but not limited to lumber, bricks, plaster, wire, lath,
paper, cardboard, pipe, tires, ashes, refrigerators, motor vehicles, or parts of any of the
foregoing

wpaform5 doc • rev 6/16/2015
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MassDEP File #

WPA Form 5 - Order of Conditions
Massachusetts Wetlands ProtectiOn Act M.G.L. c. 131, § 40

eDEP Transaction #

BARNSTABLE
City/Town

C. General Conditions Under Massachusetts Wetlands Protection Act
8.

This Order is not final until all administrative appeal periods from this Order have elapsed,
or if such an appeal has been taken, until all proceedings before the Department have been
completed.

9.

No work shall be undertaken until the Order has become final and then has been recorded
in the Registry of Deeds or the Land Court for the district in which the land is located, within
the chain of title of the affected property. In the case of recorded land, the Final Order shall
also be noted in the Registry's Grantor Index under the name of the owner of the land upon
which the proposed work is to be done. In the case of the registered land, the Final Order
shall also be noted on the Land Court Certificate of Title of the owner of the land upon
which the proposed work is done. The recording information shall be submitted to the
Conservation Commission on the form at the end of this Order, which form must be
stamped by the Registry of Deeds, prior to the commencement of work.

10. A sign shall be displayed at the site not less then two square feet or more than three
square feet in size bearing the words,
Massachusetts Department of Environmental Protection" [or, "MassDEP")

File Number

SE3-5681 "

11. Where the Department of Environmental Protection is requested to issue a Superseding
Order, the Conservation Commission shall be a party to all agency proceedings and
hearings before MassDEP.
12. Upon completion of the work described herein, the applicant shall submit a Request for
Certificate of Compliance (WPA Form 8A) to the Conservation Commission.

13. The work shall conform to the plans and special conditions referenced in this order.
14. Any change to the plans identified in Condition #13 above shall require the applicant to
inquire of the Conservation Commission in writing whether the change is significant enough
to require the filing of a new Notice of Intent.
15. The Agent or members of the Conservation Commission and the Department of
Environmental Protection shall have the right to enter and inspect the area subject to this
Order at reasonable hours to evaluate compliance with the conditions stated in this Order,
and may require the submittal of any data deemed necessary by the Conservation
Commission or Department for that evaluation.
16. This Order of Conditions shall apply to any successor in interest or successor in control of
the property subject to this Order and to any contractor or other person performing work
conditioned by this Order.

wpaform5 cloc • rev 6/1612015
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C. General Conditions Under Massachusetts Wetlands Protection Act (cont.)
17, Prior to the start of work, and if the project involves work adjacent to a Bordering Vegetated
Wetland, the boundary of the wetland in the vicinity of the proposed work area shall be
marked by wooden stakes or flagging. Once in place, the wetland boundary markers shall
be maintained until a Certificate of Compliance has been issued by the Conservation
Commission.

18. All sedimentation barriers shall be maintained in good repair until all disturbed areas have
been fully stabilized with vegetation or other means. At no time shall sediments be

deposited in a wetland or water body. During construction, the applicant or his/her designee
shall inspect the erosion controls on a daily basis and shall remove accumulated sediments
as needed. The applicant shall immediately control any erosion problems that occur at the
site and shall also immediately notify the Conservation Commission, which reserves the
right to require additional erosion and/or damage prevention controls it may deem
necessary. Sedimentation barriers shall serve as the limit of work unless another limit of
work line has been approved by this Order.

19. The work associated with this Order (the "Project")
1) q is subject to the Massachusetts Stormwater Standards
2) rE)

is NOT subject to the Massachusetts Stormwater Standards

If the work is subject to the Stormwater Standards, then the project is subject to the
following conditions:
All work, including site preparation, land disturbance, construction and redevelopment,
shall be implemented in accordance with the construction period pollution prevention and
erosion and sedimentation control plan and, if applicable, the Stormwater Pollution
Prevention Plan required by the National Pollution Discharge Elimination System
a)

Construction General Permit as required by Stormwater Condition 8. Construction period
erosion, sedimentation and pollution control measures and best management practices
BMPs) shall remain in place until the site is fully stabilized.
No stormwater runoff may be discharged to the post-construction stormwater BMPs
unless and until a Registered Professional Engineer provides a Certification that:
b)

i. all construction period BMPs have been removed or will be removed by a date certain
specified in the Certification. For any construction period BMPs intended to be converted
to post construction operation for stormwater attenuation, recharge, and/or treatment, the
conversion is allowed by the MassDEP Stormwater Handbook BMP specifications and that
the BMP has been properly cleaned or prepared for post construction operation, including
removal of all construction period sediment trapped in inlet and outlet control structures;
ii. as-built final construction BMP plans are included, signed and stamped by a Registered
Professional Engineer, certifying the site is fully stabilized;
iii. any illicit discharges to the stormwater management system have been removed, as per
the requirements of Stormwater Standard 10;

wpalorm5 cloc • rev 6116/2015
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C. General Conditions Under Massachusetts Wetlands Protection Act (cont.)
iv. all post-construction stormwater BMPs are installed in accordance with the plans
including all planting plans) approved by the issuing authority, and have been inspected to
ensure that they are not damaged and that they are in proper working condition;
v. any vegetation associated with post-construction BMPs is suitably established to
withstand erosion.
c)

The landowner is responsible for BMP maintenance until the issuing authority is notified
that another party has legally assumed responsibility for BMP maintenance. Prior to
requesting a Certificate of Compliance, or Partial Certificate of Compliance, the responsible
party (defined in General Condition 18(e)) shall execute and submit to the issuing authority
an Operation and Maintenance Compliance Statement ("O&M Statement) for the
Stormwater BMPs identifying the party responsible for implementing the stormwater BMP
Operation and Maintenance Plan ("O&M Plan") and certifying the following:
i.) the O&M Plan is complete and will be implemented upon receipt of the Certificate of
Compliance, and
ii.) the future responsible parties shall be notified in writing of their ongoing legal
responsibility to operate and maintain the stormwater management BMPs and
implement the Stormwater Pollution Prevention Plan.

d) Post-construction pollution prevention and source control shall be implemented in
accordance with the long-term pollution prevention plan section of the approved
Stormwater Report and, if applicable, the Stormwater Pollution Prevention Plan required by
the National Pollution Discharge Elimination System Multi-Sector General Permit.
e)

Unless and until another party accepts responsibility, the landowner, or owner of any

drainage easement, assumes responsibility for maintaining each BMP. To overcome this
presumption, the landowner of the property must submit to the issuing authority a legally

binding agreement of record, acceptable to the issuing authority, evidencing that another
entity has accepted responsibility for maintaining the BMP, and that the proposed
responsible party shall be treated as a permittee for purposes of implementing the
requirements of Conditions 18(f) through 18(k) with respect to that BMP. Any failure of the
proposed responsible party to implement the requirements of Conditions 18(f) through
18(k) with respect to that BMP shall be a violation of the Order of Conditions or Certificate
of Compliance. In the case of stormwater BMPs that are serving more than one lot, the
legally binding agreement shall also identify the lots that will be serviced by the stormwater
BMPs. A plan and easement deed that grants the responsible party access to perform the
required operation and maintenance must be submitted along with the legally binding
agreement.
f) The responsible party shall operate and maintain all stormwater BMPs in accordance
with the design plans, the O&M Plan, and the requirements of the Massachusetts
Stormwater Handbook.
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C. General Conditions Under Massachusetts Wetlands Protection Act (cont.)

g)

The responsible party shall:
1. Maintain an operation and maintenance log for the last three (3) consecutive
calendar years of inspections, repairs, maintenance and/or replacement of the

stormwater management system or any part thereof, and disposal (for disposal the
log shall indicate the type of material and the disposal location);

2.
3.

Make the maintenance log available to MassDEP and the Conservation
Commission ("Commission") upon request; and
Allow members and agents of t‘le MassDEP and the Commission to enter and
inspect the site to evaluate and ensure that the responsible party is in compliance
with the requirements for each BMP established in the O&M Plan approved by the
issuing authority.

h) All sediment or other contaminants removed from stormwater BMPs shall be disposed
of in accordance with all applicable federal, state, and local laws and regulations.
i) Illicit discharges to the stormwater management system as defined in 310 CMR 10.04
are prohibited.
j)

The stormwater management system approved in the Order of Conditions shall not be
changed without the prior written approval of the issuing authority.
k) Areas designated as qualifying pervious areas for the purpose of the Low Impact Site
Design Credit (as defined in the MassDEP Storrnwater Handbook, Volume 3, Chapter 1,
Low Impact Development Site Design Credits) shall not be altered without the prior written
approval of the issuing authority.
I)

Access for maintenance, repair, and/or replacement of BMPs shall not be withheld.
Any fencing constructed around stormwater BMPs shall include access gates and shall be
at least six inches above grade to allow for wildlife passage.

Special Conditions (if you need more space for additional conditions, please attach a text
document):

20. For Test Projects subject to 310 CMR 10.05(11), the applicant shall also implement the
monitoring plan and the restoration plan submitted with the Notice of Intent. If the
conservation commission or Department determines that the Test Project threatens the
public health, safety or the environment, the applicant shall implement the removal plan
submitted with the Notice of Intent or modify the project as directed by the conservation
commission or the Department.
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D. Findings Under Municipal Wetlands Bylaw or Ordinance
Is a municipal wetlands bylaw or ordinance applicable?
2.

The

BARNSTABLE

11 Yes

El No

hereby finds (check one that applies):

Conservation Commission

a.

q

that the proposed work cannot be conditioned to meet the standards set forth in a

municipal ordinance or bylaw, specifically:
1. Municipal Ordinance or Bylaw

2. Citation

Therefore, work on this project may not go forward unless and until a revised Notice of
Intent is submitted which provides measures which are adequate to meet these
standards, and a final Order of Conditions is issued.
b.

N that the following additional conditions are

necessary to comply with a municipal

ordinance or bylaw:
BARNSTABLE
1. Municipal Ordinance or Bylaw
3.

S,237-1 237-14

The Commission orders that all work shall be performed in accordance with the following
conditions and with the Notice of Intent referenced above. To the extent that the following
conditions modify or differ from the plans, specifications, or other proposals submitted with

the Notice of Intent, the conditions shall control.
The special conditions relating to municipal ordinance or bylaw are as follows (if you need
more space for additional conditions, attach a text document):

See Pages 10.1, 10.2, and 10.3
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Erich StephensNineyard Wind LLC

Approved Plans =
I.

Bore #1-Example Staging Area Set-up for HDD Installation Conceptual Sketch, Revised 5/9/2019

2.

Covell's Beach Subsea Cable Landing Transition Plan, Revised 5/10/2019 by Mark S. Bartlett, P.E.

3.

Vineyard Wind Figure 3 from NOI Application (4/23/19) —Offshore Export Cable Corridor

by Mark S. Bartlett,P.E.

Special Conditions of Approval

I.

Preface

Caution: Failure to comply with all Conditions of this Order of Conditions may have serious consequences.

Consequences may include: issuance of a Stop Work Order; fines; requirement to remove un-permitted structures;
requirement to re-landscape to original condition; inability to obtain a Certificate of Compliance, and more.
The General Conditions of this Order begin on Page 5 and continue through Page 9. The Special Conditions

contained herein and all Conditions require your compliance.
II.

Prior to the start of work, the following conditions shall be satisfied:
1.

Within one month of receipt of this Order of Conditions and prior to the commencement of any work approved
herein, General Condition Number 9 (recording requirement) shall be complied with.

2.

It is the responsibility of the applicant, the owner and/or successor(s) and the project contractors to ensure that all
conditions of this Order are complied with. The applicant shall provide copies of the Order of Conditions and
approved plans (and any approved revisions thereof) to project contractors prior to the start of work. Barnstable
Conservation Commission Forms A and B shall be completed and returned to the Commission Division prior to the
start of work.

3.

General Condition Number 10 (sign requirement) shall be complied with.

4.

The Conservation Commission shall receive written notice one (1) week in advance of the start of work.

5.

The construction work limit shall be established and maintained as described in the "Notes" on the approved

revised plan dated 5/9/2019. Notes #1 —16 shall be adhered to.
6.

A pre-construction site visit shall include the Conservation Agent, contractor, and engineer, and shall take place
prior to the start of work.

HI.

The following additional Conditions shall govern the project once work begins:

10.1
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8.

General Condition Number 18 (maintaining sediment controls) shall be complied with.

9.

The construction work limit shown on the approved plan shall be strictly observed.

10. The Conservation Commission, its employees and its agents shall have a right of entry to inspect for compliance the
provisions of this Order of Conditions.
11. Unless extended, this permit is valid for three years from the date of issuance.
12. An Amended Order does not change the original date of expiration of this Order of Conditions.
13. State- listed Species Protection. To avoid impacts to Piping Plovers and their habitats during the nesting season,

April 1— August 31, all work and activities associated with the project shall follow the protection measures and
procedures as mandated by the MA Division of Fisheries & Wildlife, Natural Heritage & Endangered Species
Program in its letter to the Barnstable Conservation Commission and Erich Stephens, Vineyard Wind LLC dated
May 14, 2019, Pages 1 — 3, a copy of which is attached hereto.

14. The following conditions listed in "Proposed Conditions for Vineyard Wind Connector," dated 5/14/19, shall be
adhered to:
1) Containment of Cuttings/Water

The applicant shall not discharge water on-site that is collected during the HDDprocess."
NOTE —There are to be no hazardous solutions or fluids used in the HDD installation process: " cuttings"
and " fluids" to consist entirely of sand and gravel extracted during the HDD process, mixed with water and,
in some cases, bentonite, a naturally-occurring, inert, non-toxic clay.)
2) Drilling Mud Controls

The applicant shall minimize the amount ofclay solids released during construction by switching to
water-only solution prior to surfacing on the seabed and close monitoring ofall drilling mudhydraulic
pressures and return volumes."
The applicant shall comply with any andallBest Management Practicesfor HDD drillingprocedures,
imposedby the Massachusetts Department ofEnvironmental Protection."
3) NHESP

The applicant will comply with all conditions imposedby the Natural Heritage andEndangered Species
Program to avoid adverse effect on rare species habitat, including but not limited to compliance, with the
final version ofthe Piping Plover Protection Plan as approved by NHESP."
4) Time of Year Restriction

year restrictions outlinedby state and/orfederal agencies,
The applicant will abide by any time-ofincluding NHESP, as well as the Host Community Agreement (HCA) with the Town ofBarnstable."

10.2
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The applicant shall provide thefinal version of the benthic habitat monitoringprogramfor the
Commission's reference.
15. An as-built plan indicating the off-shore route shall be submitted to the Conservation office for its file.
IV.

After all work is completed, the following condition must be promptly met:

16. At the completion of work, or by the expiration of this Order, the applicant shall request in writing a Certificate of
Compliance for the work herein permitted. Barnstable Conservation Commission Form C shall be completed and

returned, along with the request for a Certificate of Compliance and appropriate fee. Where a project has been
completed in accordance with plans stamped by a registered professional engineer, architect, landscape architect or

land surveyor, a written statement by such a professional shall be submitted, certifying substantial compliance with
the plans, setting forth what deviation(s), if any, exists with the record plans approved in the Order. This statement

shall accompany the request for a Certificate of Compliance and fee, along with an updated seouence of color
photographs of the undisturbed buffer zone.
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FISHERIES & WILDLI

1Rabbit Hill Road, Westborough, MA 01581
p: (508) 389-6300 I f: (508) 389-7890

M ASS.GOV/MA 55 WILDLIFE
MASS WILDLIFE

May 14, 2019

Barnstable Conservation Commission
200 Main Street

Hyannis MA 02601

Erich Stephens
Vineyard Wind LLC
700 Pleasant Street, Suite 510
New Bedford MA 02740

RE:

Applicant:

Erich Stephens, Vineyard Wind LLC

Project Location:

Onshore landing at Covell's Beach, Barnstable; Offshore Edgartown,
Nantucket & Barnstable

Project Description:

Vineyard Wind Connector

DEP Wetlands File No.: 003-5681
NHESP File No.:

17-37398

Dear Commissioners & Applicant:

On April 25, 2019, the Natural Heritage & Endangered Species Program of the Massachusetts Division of
Fisheries &

Wildlife ( the " Division") received a Notice of Intent and conceptual site plans ( dated

04/10/2019) in compliance with the rare wildlife species section of the Massachusetts Wetlands
Protection Act Regulations (WPA; 310 CMR 10.37). The Division received the MESA Review Checklist,
supporting documentation and the Piping Plover Protection Plan (dated 4/17/2019) for review pursuant
to the MA Endangered Species Act Regulations (MESA; 321CMR 10.18).

The Vineyard Wind Connector ( the " Project"), as proposed, includes the installation of two (220 KV)
subsurface cables with an onshore landing at Covell's Beach, Barnstable. The Division has determined
that portions of this Project, as currently proposed, will occur within the Priority and Estimated Habitat

for state-listed species. On-shore portions of the Project will occur within the mapped habitat of the
Piping Plover (Charadrius melodus) a species state-listed as Threatened, whereas near-shore portions of
the Project will occur within the mapped habitat of the Least Tern ( Sternula antillarum; Special
Concern), Common Tern ( Sterna hirundo; Special Concern, and Roseate Tern ( Sterna dougallii;

Endangered). These species and their habitats are protected in accordance with the MESA and the rare
species

provisions

of

the

WPA.

Fact

sheets

for

state-listed

species

can

be

found

at

www.mass.gov/nhesp. The Piping Plover and Roseate Tern are also federally protected as Threatened
and Endangered, respectively, pursuant to

the U.S. Endangered Species Act (ESA, 50 CFR 17.11).

The purpose of the Division's review of the proposed Project under the WPA regulations is to determine
whether the Project will have any adverse effects on the Resource Areas Habitats of state-listed species.
The purpose of the Division's review under the MESA regulations is to determine whether a Take of

state-listed species will result from the proposed Project.
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WETLANDS PROTECTION ACT (WPA) & MASSACHUSETTS ENDANGERED SPECIES ACT (MESA)
Based on the information provided and the information contained in our database, it is the opinion of

the Division that the Project, as currently proposed, must be conditioned in order to avoid adverse
effects to the Resource Area Habitats of state-listed wildlife species ( 310 CMR 10.37) and must be

conditioned in order to avoid a prohibited Take of state-listed species ( 321 CMR 10.18(2)(a)). The
following conditions must be met:
1.

State-listed Species Protection. Piping Plovers establish nests on sparsely vegetated, sandy
areas of coastal beaches and dunes and are particularly vulnerable to disturbance due, in part,
to their ground-nesting location. To avoid impacts to Piping Plovers and their habitats during
the nesting season, April 1 —August 31, all work and activities associated with the Project shall
follow the protection measures and procedures outlined in the Piping Plover Protection Plan
dated 4/17/2019; hereinafter, the " Protection Plan") unless otherwise approved in writing by
the Division. The Protection Plan includes, but is not limited to, the following measures designed
to protect Piping Plovers and their habitats:
a)

Based on the results of the Pre-Mobilization Plover Survey, the Division reserves
the right to require supplemental or enhanced monitoring, as necessary, to
protect Piping Plover and their habitats during the nesting season.

b) If the qualified shorebird monitor observes that Piping Plover are disturbed by
the initiation (or re-initiation) of work, then all work shall cease and notification
must be provided to the Division.
c)

If equipment access on Covell's Beach is required for any reason during the
shorebird nesting season, then in advance of equipment access, notification and
proposed monitoring procedures to be undertaken by the shorebird monitor
must be provided to the Division.

d)

Any changes to the Protection Plan must be requested in writing at least two
weeks prior to the anticipated implementation of said changes for review and
written-approval by the Division.

2.

Limit of Work. As detailed in the Protection Plan, cable installation will be achieved by
Horizontal Directional Drill ( HDD) staged in the existing paved parking area with connection
point seaward of Covell's Beach. Any changes to the proposed work or any additional work
beyond that detailed in the MESA filing and supporting materials will require additional review
and written approval from the Division.

3.

Amendments/Notice. Upon filing for renewal, extension, or amendment of the Orders of
Conditions, the Applicant shall contact the Division for written response regarding impacts to
Resource Area habitats of state-listed wildlife and whether additional conditions may be
required.

4.

Authorization Duration. This authorization is valid for five (5) years from the date of issuance.
Work associated with the Project may be completed at any time during this 5 -year period, in
compliance with the conditions required herein. Thereafter, the Applicant must re-file for
review pursuant to the MESA.
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Provided these conditions are included in any approving Orders of Conditions issued by the
Conservation Commission, and the Applicant complies with all the above noted conditions, the Project
will not result in an adverse impact to the Resource Area Habitats of state-listed wildlife species
pursuant to the WPA and will not result in a prohibited Take pursuant to the MESA. A copy of the final
Order of Conditions shall be sent to the Division simultaneously with the Applicant as stated in the

Procedures section of the WPA (310 CMR 10.05(6)(e)).

We note that all work is subject to the anti-segmentation provisions (321CMR 10.16) of the MESA. This
determination is a final decision of the Division of Fisheries and Wildlife pursuant to 321 CMR 10.18.

Any changes to the proposed project or any additional work beyond that shown on the site plans may
require an additional filing with the Division pursuant to the MESA. This determination is valid for five
years. This Project may be subject to further review if no physical work is commenced within five years
from the date of issuance, or if there is a change to the Project.

Please note that this determination addresses only the matter of state -listed species and their habitats.
If you have any questions regarding this letter please contact Amy Hoenig, Endangered Species Review

Biologist, at (508) 389-6364.

Sincerely,

Jonathan V. Regosin, Ph.D.
Deputy Director

cc:

MA DEP Southeast Region
Holly Johnson-Carlson, Epsilon Associates, Inc.

Jack Vaccaro, Epsilon Associates, Inc.
Rachel Pachter, Vineyard Wind LLC
Matthew Robertson, Vineyard Wind
Erik Packar, Vineyard Wind
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Massachusetts Department of Environmental Protection
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SE3-5681
MassDEP File #

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L. c. 131, §40

eDEP Transaction #

Barnstable
City/Town

E. Signatures
Important: When

filling out forms
on the computer,
use only the tab
key to move your
cursor - do not
use the return
key.

MAY 2 3 2019

This Order is valid for three years, unless otherwise specified as a special
condition pursuant to General Conditions #4, from the date of issuance.

1. Date of Issuance

Please indicate the number of members who will sign this form.
This Order must be signed by a majority of the Conservation Commission.

2. Number of Signers

The Order must be mailed by certified mail (return receipt requested) or hand delivered to
the applicant. A copy must be mailed, hand delivered or filed electronicall at the same time
with the appropriate MassDEP Regional Office.

Signatures:

Q24,&44 1,/.6_
18 by hand delivery on
5/01 /

ID by certified mail, return receipt
requested, on

O411----

Date

Date

F. Appeals
The applicant, the owner, any person aggrieved by this Order, any owner of land abutting
the land subject to this Order, or any ten residents of the city or town in which such land is
located, are hereby notified of their right to request the appropriate MassDEP Regional
Office to issue a Superseding Order of Conditions. The request must be made by certified
mail or hand delivery to the Department, with the appropriate filing fee and a completed
Request of Departmental Action Fee Transmittal Form, as provided in 310 CMR 10.03(7)
within ten business days from the date of issuance of this Order. A copy of the request shall
at the same time be sent by certified mail or hand delivery to the Conservation Commission

and to the applicant, if he/she is not the appellant.
Any appellants seeking to appeal the Department's Superseding Order associated with this
appeal will be required to demonstrate prior participation in the review of this project. Previous
participation in the permit proceeding means the submission of written information to the
Conservation Commission prior to the close of the public.hearing, requesting a
Superseding Order, or providing written information to the Department prior to issuance of
a Superseding Order.
The request shall state clearly and concisely the objections to the Order which is being
appealed and how the Order does not contribute to the protection of the interests identified
in the Massachusetts Wetlands Protection Act (M.G.L. c. 131, § 40), and is inconsistent
with the wetlands regulations (310 CMR 10.00). To the extent that the Order is based on a
municipal ordinance or bylaw, and not on the Massachusetts Wetlands Protection Act or
regulations, the Department has no appellate jurisdiction.
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G. Recording Information
Prior to commencement of work, this Order of Conditions must be recorded in the Registry of
Deeds or the Land Court for the district in which the land is located, within the chain of title of
the affected property. In the case of recorded land, the Final Order shall also be noted in the
Registry's Grantor Index under the name of the owner of the land subject to the Order. In the
case of registered land, this Order shall also be noted on the Land Court Certificate of Title of
the owner of the land subject to the Order of Conditions. The recording information on this page
shall be submitted to the Conservation Commission listed below.

BARNSTABLE
Conservation Commission

Detach on dotted line, have stamped by the Registry of Deeds and submit to the Conservation
Commission.
To:
BARNSTABLE
Conservation Commission

Please be advised that the Order of Conditions for the Project at:
Covell's Beach & Nantucket Sound,

SE3-5681

Centerville, MA 02632

MassDEP File Number

Has been recorded at the Registry of Deeds of:

County

for:

Book

Page

Property Owner

and has been noted in the chain of title of the affected property in:

Book

Page

In accordance with the Order of Conditions issued on:

Date

If recorded land, the instrument number identifying this transaction is:

Instrument Number

If registered land, the document number identifying this transaction is:

Document Number

Signature of Applicant
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IMPORTANT! This form is intended for fee transmittal only. The contents of a request for an adjudicatory
appeal (Notice of Claim) are established at 310 OMR 1.01(6) and the substantive statutes and regulations

governing the Department's action.

A. Person/Party Making Request
1.

Name and address Of person or party making request:

Important: When
filling out forms

Name - If appropriate, name group representative

on the computer,
use only the tab
key to move your
cursor - do not
Use the return

Street Address

City

key.

2.

State

Zip Code

City •

State

Zip Code

DEP File or ID Number

Amount of filing fee attached

Project information:

Street Address

Email Address

B. Applicant (if applicable)
1.

Name and address of applicant:

Name - If appropriate, name group representative

Street Address

City

State

Zip Code.

Email Address

C.. Instructions
1.

Send this form and check or money order of $100.00 payable to the Commonwealth of
Massachusetts to the MassDEP Lockbox at:
Department of Environmental Protection
P.O. Box 4062
Boston, MA 02211

2.

Send a copy of this form and a copy of the check or money order with the Request for Adjudicatory
Appeal (Notice of Claim) to:
Case. Administrator
Office of Appeals and Dispute Resolution

One Winter Street
Boston, MA 02108

Adj.Hearing Fee Transmittal 2014.doc.• rev. 5/13

Adjudicatory Hearing Fee Transmittal Form Page 1 of 1
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IMPORTANT! This form is intended for fee transmittal only. The contents of a request for an adjudicatory
appeal (Notice of Claim) are established at 310 CMR 1.01(6) and the substantive statutes and regulations

governing the Department's action.

A. Person/Party Making Request

1.

Name and address of person or party making request
Mark Akselson c/o Paul Revere, III

Important: When
filling out forms
on the computer,
use only the tab
key to move your

Name - If appropriate, name group representative

226 River

stre

View Lane

Address .

MA

ueetnterville

cursor - do not
Use the return
key.

State

City

2.

02632
Zip Code

Project Information:
857 Craigville

Beach Rd..

Street Address

MA

02632

Centerville,
State

3-5 6 81 $
DEP File or ID Number

Zip Code

100
Amount of filing fee attached

Email Address

B. Applicant (if applicable)
1.

Name and address of applicant:
Eric Stephens/Vineyard Wind
th5r6 - [f appropriate, name group representative
Pleasant St.,
Suite 510
Street Address

New Bedford
City

MA .
State

02740
Zip Code.

Email Address

C.Instructions
1.

Send this form and check or money order of $100.00 payable to the Commonwealth of .
Massachusetts to the MassDEP Lockbox at:
Department of Environmental ProteCtion
P.O. Box 4062
Boston, MA •02211
Send a copy of this form and a copy of the check or money order with. the Request for Adjudicatory
Appeal (Notice of Claim) to:
Case Administrator

Office of Appeals and Dispute Resolution
One Winter Street

Boston, MA 02108 •
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